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ABSTRACT
Since the early 1990s biodiversity conservation has become a prominent issue in environmental law and policy. A n d yet, its meaning remains vague. This thesis begins with
an interdisciplinary analysis of the meaning and goals of biodiversity conservation. The
understanding gained from this analysis is then applied to a particular environmental
and legal context: the pastoral lands of the Northern Territory of Australia. The aim is
to understand the nature and causes of biodiversity loss, and to consider the obstacles,
and opportunities for, biodiversity conservation in the existing legal system of pastoral
lease lands.
The disciplines considered in the interdisciplinary analysis include: science,
environmental ethics, and law. A cross-cultural perspective is also included: that of the
Indigenous peoples of Australia. The analysis concludes that no clear meaning or goals
for biodiversity conservation emerge from the scientific literature. A n d yet, there has
been a tendency for scientists to present an objective, value-free meaning and goals, and
for these to be inappropriately privileged in the development of law and policy. The
perspective of Indigenous people and environmental ethicists demonstrates that there
are m a n y different ways to value biodiversity and m a n y different meanings. Biodiversity conservation is immensely broad in its potential scope. I argue that detailed
meanings and goals for biodiversity conservation should be context-specific and
negotiated through a process that includes the needs, values and knowledge of all
people interested in a place or region. Principles will have an important place in the
decision-making process.

Part II of the thesis includes an examination of the environmental and legal history o
nature conservation in the Northern Territory and the knowledge about biodiversity loss
and its causes in the rangelands under pastoral lease. The following chapters focus on a
description and analysis of the law most relevant to the conservation of biodiversity in
the pastoral lands. The statutes examined include: the Pastoral Land Act 1992 (NT), the
Native Title Act 1993 (Cth), the Territory Parks and Wildlife Conservation Act 1976
(NT), the Environment Protection and Biodiversity Conservation Act 1999 (Cth) and
the Planning Act 1999 (NT). These laws entrench a number of obstacles to biodiversity
conservation. Both the Northern Territory and C o m m o n w e a l t h law adopt a narrow
approach to conservation that focuses on prohibitive rules relating to species conserva-

xiv
tion. The continued reliance on such prohibitions is necessary but not sufficient to
advance biodiversity conservation. Attention must be given to laws which support longterm active conservation management. The law relating to pastoral land tenure appears
to support biodiversity conservation by imposing conservation duties and responsibilities on pastoral lessees. However it is argued that in practice this law is an obstacle to
biodiversity conservation because these land management conditions are unenforceable.
The need to change land use in some parts of the Northern Territory rangelands has
been inhibited by the conversion of pastoral leases to perpetual tenure. T h e Planning
Act 1999 (NT) does not refer to biodiversity conservation and creates an obstacle to the
development of a participatory, consensus-based planning process.
The main opportunity for biodiversity conservation arises out of the legal recognition
native title. The negotiation of co-existence between native title-holders and pastoral
lessees as well as regional Indigenous Land Use Agreements, m a y stimulate crosscultural communication and provide a catalyst for new, more equitable and inclusive
approaches to land management and strategic planning. In addition, opportunities exist
in the Environment Protection and Biodiversity Conservation Act 1999 (Cth) and the
Territory Parks and Wildlife Conservation Act 1976 ( N T ) for the negotiation of cooperative management agreements for the conservation of biodiversity with landholders, supported by stewardship payments.

XV

PREFACE
This thesis was inspired by an adventure: m y adventure of exploration and learning in
the landscapes of the Northern Territory. M y personal discovery of places, people and
creatures filled m e with excitement, wonder and sometimes fear. There were places that
felt alive in a way that I had not experienced before, /felt more alive, as if m y life had
expanded along with the view. A s m y experience and knowledge deepened, I came to
love the country and its people. A s m y love grew, so did m y awareness of the scars and
degradation on the landscape. However, I still knew little of the history of the places I
visited: of the battles over land, of the human struggle for survival, of creatures once
c o m m o n and n o w gone forever. Driving along the Stuart Highway through the heart of
the Territory, I felt a strong sense of loss without knowing its origins.

As well as feeling this sense of past loss, I noticed right from the start that the
dramatic change still in progress in the landscape. The mines were the most obvious
sites of change. They were often the most noticeable landmarks. H u g e trucks could be
seen dwarfed by the size of the open pits, brilliantly lit by floodlights through the night.
Other processes in the landscape were subtle by comparison. The dry season fires were
impossible to ignore. South of Darwin the horizon was studded with plumes of smoke
rising high into the atmosphere. The smell of burning was always present. The savanna
woodland flanking the Highway seemed empty. There was little understorey, just mile
upon mile of blackened trees and charred ground. A s it was pastoral land there were, of
course, a few cattle, throwing up dust as they searched out the 'green pick' of new grass
just showing under the trees. M y intuitive response to these sights was anger and a
desire to oppose what I felt was harm to a landscape that I valued. It has taken a long
time to explore the truths behind these initial feelings.
Through researching and writing this thesis I now have a much stronger belief that
anger and desire for change were justified. There have been great environmental losses
in the Northern Territory: loss of m a n y species and devastating change to m a n y
ecosystems. I n o w know that the losses extend well beyond what can be seen from the
road, beyond the places I have visited, right out into the most remote desert regions. I
k n o w that the loss is continuing. M y

perception of continuing, undesirable

environmental change in the Northern Territory environment is the central concern of
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this thesis. This is the problem, m y problem; m y love and m y loss, and I want to understand it more deeply. A problem-oriented approach is c o m m o n in research on
environmental issues,1 although the starting point is usually the description of an
environmental problem that is assumed to be 'objectively' occurring rather than a
problem that is 'subjective' or personal. In this thesis I recognise that peoples' perception of the state of a landscape and its flora and fauna can vary enormously. I also do
not wish to disguise myself as a neutral individual w h o is not herself implicated in
many ways in the 'objects' under consideration.2

Grigg L, "Cross-Disciplinary Research, A Discussion Paper" Australian Research Council
Commissioned Report N o 61 (December 1999), Australian Research Council, Canberra, 1.
I follow Margaret Davies' approach in saying that the personal is theoretical (her variation on the
feminist saying that "the personal is political"): Davies M , Asking the Law Question (1994) L a w
Book Company, Sydney, 9.
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Plate 1: Eucalyptus woodland in the tropical savanna of the Northern Territory of
Australia. Photo: Parks and Wildlife Commission of the Northern Territory
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Plate 2: The Gouldian Finch (Erythrura gouldiae) is n o w far less abundant than
previously and has vanished completely from some areas of the tropical savanna.
Photo: Parks and Wildlife Commission of the Northern Territory
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Plate 3: The Partridge Pigeon (Geophaps smithii) is a grain-eating bird
that has declined in distribution in the Northern Territory.
Photo: Fiona Frazer
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Plate 4: The Mitchell grasslands of the Barkly Tableland.
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Plate 5: Cattle on a pastoral lease in the tropical savanna of the Northern Territory.
Photo: N T Department of Business, Industry and Resource Development

Chapter 1

INTRODUCTION
M y challenge in first approaching this research was to turn m y personal response to
environmental change in the Northern Territory into a topic for a PhD. The choice of a
thesis topic began to emerge after the coming into force of the United Nations
Convention on Biological Diversity in December 1993.1 'Biodiversity conservation'
was the latest catchphrase on the lips of environmental lawyers. It was heralded as the
issue that would launch a n e w generation of environmental law.2 This inspired m e to
consider a thesis topic that would explore the n e w international law 3 and consider
whether legislation in the Northern Territory was adequate for its implementation.4
This is not the thesis that I ended up writing. The Convention on Biological Diversity is
vague and general even by international law standards. It is a 'framework convention'
that imposes very few substantive duties.5 M u c h of the Convention is focused on a
reorientation of the world economy and the organisational structure for future international action rather than conservation at the domestic level.6 I felt that a legal analysis
of this convention was not going to have sufficient relevance to the particular environ-

The United Nations Convention on Biological Diversity Done at Rio de Janeiro 5 June 1992, A T S
1993 N o . 32; 31 I L M 818; (entered into force 29 December 1993); signed for Australia 5 June
1992; instrument of ratification deposited for Australia 18 June 1993 (hereafter C B D ) .
Tarlock A D , "Environmental Law, but not environmental protection" in MacDonell LJ and Bates
SF (eds), Natural Resources Policy and Law, Trends and Directions (1993) Island Press,
Washington, 164.
See, for example, B o w m a n M and Redgewell C (eds), International Law and the Conservation of
Biological Diversity (1996) Kluwer L a w International, London; Snape W J , III (ed), Biodiversity
and the Law (1996) Island Press, Washington; and Farrier D, "Implementing the In-Situ
Conservation Provisions of the United Nations Convention on Biological Diversity in Australia:
Questioning the role of National Parks" (1996) 3(1) Australasian Journal of Natural Resources
Law and Policy 1 (hereafter AJNRLP); and a series of articles in (1993) 10(6) Environmental
Planning and Law Journal (hereafter EPU).
Farrier D, "Legal Research for Natural Resource Management" in Mobbs C and Dovers S (eds),
Social, Economic, Legal, Policy and Institutional R&D
for Natural Resources Management:
Issues and Directions for LWRRDC
(1999) Land and Water Resources Research and Development
Corporation, Canberra, 64, 68.
Hendricks B, "Postmodern Possibility and the Convention on Biological Diversity" (1996) 5 (1)
New York University Environmental Law Journal 9-11.

2
mental problems of the Northern Territory. Neither could I launch straight into an
analysis of existing Commonwealth or Northern Territory legislation on biodiversity
conservation. Until the Environmental Protection and Biodiversity Conservation Act
1999 (Cth) there w a s no law in the Northern Territory that dealt directly with
biodiversity conservation. The term was not mentioned in Northern Territory legislation
until 2000. For reasons discussed below, I ultimately chose to focus on the meaning and
goals of biodiversity conservation from an interdisciplinary perspective. I then applied
this understanding of biodiversity conservation to a detailed analysis of the causes of
biodiversity loss and the property rights, and wildlife management and planning law of
the pastoral lands of the Northern Territory.
In the field of environmental law an accepted variation on the traditional legal approach
is to start with an analysis of environmental policy and consider h o w the law is
contributing to achieving the policy objectives.7 Most environmental law literature of
this type assumes the legitimacy of existing policy and proceeds with legal analysis on
this basis.8 I found this approach unsuitable as there is no Northern Territory
Government policy and no body of policy literature in relation to biodiversity conservation in the Northern Territory. The Commonwealth released a National Strategy for
the Conservation of Biological Diversity in 1996 but it is a slender document that is
very general in its prescriptions. From m y point of view neither the Convention on
Biological Diversity nor the National Strategy adequately addressed the following
questions: first, what is the value of biodiversity; and secondly, what is the goal of
biodiversity conservation? Both international law and national policy seemed generally
shallow and lacking in clarity on these issues. This m a d e it very difficult to assess the
implications for biodiversity conservation in the Northern Territory. M o r e importantly,
I wanted to k n o w "what ought biodiversity conservation to mean 'on the ground' in the
Northern Territory?" If I wanted a clear personal view of the goals and principles of
biodiversity conservation, it was clear that I was going to have to explore a number of
different disciplines in m y search for meaning. 9 1 embarked on an exercise in interdis-

6

Boyle A E , "The Rio Convention on Biological Diversity" in B o w m a n M and Redgewell C (eds),
International Law and the Conservation of Biological Diversity (1996) Kluwer L a w International,
London, 33 at 49; and Hendricks B (1996), above n 3, 16.

7

Farrier D (1999), above n 4, 69.

8

For a recent example of such an approach in relation to biodiversity conservation see Curran D,
"The Conservation of Biological Diversity on Private Property in N S W " (2000) 17(1) EPLI34;
and Young M "At the Crossroads: Protective Mechanisms for Victoria's Biodiversity" (1998)
15(3) EPLI 190.

9

Grigg L, "Cross-Disciplinary Research, A Discussion Paper" (December 1999) Australian
Research Council Commissioned Report N o 61, Australian Research Council, Canberra, 1, 6.
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ciplinary research. T h e results of this research appear in Part 1 of the thesis.

The result is a thesis that could be characterised as socio-legal in approach in that it
considers the role of law in its social context.10 This categorisation does not impose a
'standard' or required methodology as socio-legal research is a diverse field that
considers law from a variety of multi-disciplinary and theoretical perspectives, each of
which has its o w n m i x of methodology.!] There is relatively little socio-legal research
in the field of environmental or natural resources law. Examples include literature on
the relationship between environmental law and science and technology, and research
on the nature of environmental regulation.,2 In Australia the text by R a m s a y and R o w e
Environmental Law and Policy in Australia includes an interdisciplinary approach but,
unlike this thesis, it does not attempt integration between the disciplinary 'perspectives'
covered in the introductory chapters.13

The fields of knowledge or disciplines relevant to an interdisciplinary analysis of bio
versity conservation are numerous. In researching Chapter 2, I selected material based
on an assessment of relevance and on m y o w n prior knowledge. 14 A scientific
perspective seemed the obvious first choice as the term 'biodiversity conservation'
emerged from the discipline of ecology15 and science continues to have a central role in
policy formation.16 In addition, I studied environmental science as an undergraduate

10

Hutter B M , "Socio-legal perspectives on Environmental Law: A n Overview" in Hutter B M (ed),A
Reader in Environmental Law (1999) Oxford University Press, Oxford, 4.

n

Ibid. See also Gahan P and Mitchell R, "The Limits of Labour L a w and the Necessity of
Interdisciplinary Analysis" in Mitchell R (ed), Redefining Labour Law, New Perspectives on the
Future of Teaching and Research (1995) Centre for Employment and Labour Relations Law,
Melbourne, 62.

12

See, for example, Brown M S and Lyon K A , "Holes in the Ozone Layer, A Global Environmental
Controversy" in Hutter B M (ed) A Reader in Environmental Law (1999) Oxford University Press,
Oxford, 121; and Gunningham N and Gabrosky P, Smart Regulation, Designing Environmental
Policy (1998) Clarendon Press, Oxford.

13

Ramsay R and R o w e G, Environmental Law and Policy in Australia Text and Materials (1995)
Butterworths, North Ryde. Introductory chapters cover environmental policy from the
perspectives of philosophy, science, economics and politics.

14

Grigg L (1999), above n 9, 12.

15

Kitching R, Ecology, Biodiversity and the Future ofAustralia (1993) Inaugural Lecture, Faculty of
Environmental Science, Griffith University, 12; Waller D M , "Biodiversity as a basis for
conservation efforts" in Snape W J (ed), Biodiversity and the Law (1996) Island Press,
Washington, 16-32 at 20; and Takacs D, The Idea of Biodiversity, Philosophies of Paradise (1996)
John Hopkins University Press, Baltimore, 34-36.

16

See, for example, the reports in the Biodiversity Series, published through the 1990s by the
Biodiversity Unit of the Commonwealth Department of Environment, Sport and Territories,
Canberra.

4
and have maintained an interest in this field.17 I have reviewed the scientific literature
on biodiversity conservation, giving particular attention to the field of conservation
biology. In this sub-discipline there has been a shift away from 'positivist' science (that
declares science as value-free) towards the explicit acknowledgment of values.18 This
change has generated some interesting internal tensions in the discipline and has thrown
up significant issues regarding the role of science in biodiversity conservation. T h e
contribution and limitations of science as a methodology for finding 'the answers' to a
problem such as biodiversity conservation are examined.
The field of environmental ethics provides important insights into the values behind
biodiversity conservation and is a necessary adjunct to the knowledge base provided by
scientists. It is the source of such terminology as 'intrinsic value' used in the Preamble
to the Convention on Biological Diversity. It is directly concerned with the question of
why and how w e should value biodiversity. These concerns cannot be easily separated
from the m u c h broader question of the relationship between humans and nature. M y
review of this literature sought to encompass both the specific references to biodiversity
conservation as well as a sample of the broader literature on the human/nature relationship. Changes in cultural attitudes to this relationship are a central theme of this
research.
The relevance of Indigenous peoples' knowledge and culture to mainstream policy
issues has not been well recognised in Australian scholarship. Taking account of the
ownership of this land by Indigenous peoples prior to European colonisation and the
recent history of land claims, a cross-cultural perspective seemed not only relevant, but
also essential. Although an obvious choice, this w a s a challenging aspect of the
research. T h e degree of difference between Indigenous and non-Indigenous culture
meant that I w a s forced to cross significant cultural boundaries in m y o w n mind in
attempting to incorporate this material into m y analysis of biodiversity conservation.
Not surprisingly, there are no specific references to biodiversity in the literature relating
to Indigenous peoples' relationship to the Australian environment. There are also no
disciplinary boundaries that distinguish between Indigenous science, ethics and

17

I have a B S c degree in Applied Physical Geography from the University of N e w South Wales.
W h e n I went to the Northern Territory I became friends with a number of ecologists including
John Woinarski of the Parks and Wildlife Commission of the Northern Territory and David
B o w m a n , n o w at the Northern Territory University through w h o m I was introduced to the current
research. I also became a m e m b e r of the Cooperative Research Centre for the Sustainable
Development of Tropical Savannas, an organisation dominated by scientists.

18

Roebuck P and Phifer P, "The Persistence of Positivism in Conservation Biology (1999) 13(2)
Conservation Biology 444.

ch 1 Introduction

5

religion, or that set them apart from matters of everyday living. For these reasons, the
discussion in this part of Chapter 2 stands out as quite different from the preceding
parts. Information on Indigenous knowledge and culture relevant to biodiversity
conservation w a s primarily accessible to m e through the filter of Western anthropology.

In (loosely) limiting my interdisciplinary analysis to science, ethics and anthropology
a m aware that I have neglected other disciplines that are clearly relevant. T h e omissions
include political science and economics although some works on ecological economics
were included incidentally.19 There has been s o m e research in Australia on an
economic perspective on biodiversity conservation20 but it is far less extensive than the
scientific and ethics literature.21 I felt that the quality of the interdisciplinary analysis
would be compromised if I were overly ambitious and ventured into fields in which I
had insufficient competence or grasp of key terms. This potential problem is recognised
by the Australian Research Council in its recent report on cross-disciplinary research in
Australia.22
Bromme argues that the defining core of interdisciplinarity lies in the processes of
'confrontation' between different structures of knowledge. T h e aim is to find c o m m o n
ground between diverse fields.23 S o m e interdisciplinary research is collaborative
(involving experts in eachfield)and the 'confrontation' is between researchers. In this
research the 'confrontation' took place in m y o w n mind. W h a t emerged is m y belief
that biodiversity conservation is meaningless outside a particular cultural, physical and
temporal context. I believe that w e ought to strive towards finding shared, negotiated
and provisional meanings in each context. I argue in Chapter 2 that in relation to each
chosen context w e must ask: what should w e conserve? It appears from the literature
discussed in this chapter that biological diversity encompasses every living thing - the

19

For example, Barbier E B , Burgess JC and Folke C, Paradise Lost? The Ecological Economics of
Biodiversity (1994) Earthscan Publications, London.

2(1

See, for example, Commonwealth Department of Environment, Sport and Territories, Estimating
the Values for Australia's Native Forests (1996) Environmental Economics Research Paper N o 4,
prepared by consultant Francis Grey Consulting Economist At Large and Associates for the
Department of the Environment, Sport and Territories, Commonwealth of Australia, Canberra.

21

A n economic perspective is almost completely absent from such general collections as: Bradstock
R A et al (eds), Conserving Biodiversity Threats and Solutions (1995) Surrey Beatty & Sons,
Chipping Norton, N S W ; and Hale P and L a m b D (eds), Conservation Outside Nature Reserves
(1997) Centre for Conservation Biology, University of Queensland, Brisbane.
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diversity of life at every level, or at the very least, at the level of ecosystems, species,
populations and genes. However, w e cannot 'conserve' every living thing. W e probably
cannot even prevent further species extinctions. W e cannot stop the constant change in
ecosystems and the processes of evolution. So what should w e conserve? I argue that
w e must m a k e choices and set priorities based on h u m a n needs, values and knowledge.
A key issue for the conservation of biodiversity is respect for cultural diversity and the
relative power of different groups in decisions about biological resources. This last
issue is profoundly influenced by law and is examined in the Northern Territory context
in Part II.

In Chapter 3 the insights drawn from this interdisciplinary analysis are used as the basis
for a critical examination of the meaning and goals of biodiversity conservation found
in the Convention on Biological Diversity and the Commonwealth Government's legal
and policy response in Chapter 3. Biodiversity conservation has received a lot of
attention since the Convention was signed in 1993 and there has been an understandable
focus on what the Commonwealth will have to do to meet its n e w international obligations. There has been a profusion of documents emanating from the C o m m o n w e a l t h
Department of Environment, Sport and Territories —

m a n y containing outstanding

photographic references to Australia's biodiversity but less impressive in terms of
substantive content. I argue that the national legal and policy response is ill-considered
and weak, in part due to a lack of emphasis on the overall goals of biodiversity
conservation and the processes needed for regional or jurisdiction-specific policy
development.

In developing policy and law on biodiversity conservation the Commonwealth
Government has also failed to take adequate account of the role and effect of existing
laws relating to land management in each State and Territory jurisdiction. A thorough
analysis of the existing legal framework is essential if biodiversity conservation is to
succeed. If n e w law and policy fail to tackle the fundamental causes of biodiversity loss
and the institutional barriers created by pre-existing law it will fail in the long run.24 It
is the obstacles to, and opportunities for, biodiversity conservation in the existing legal
system of the Northern Territory, particularly that relating to pastoral lease tenure, that
are the focus of Part II of the thesis. This thesis is thefirstacademic research that
focuses on the legal issues associated with biodiversity conservation in the Northern
Territory.
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Chapter 4, thefirstchapter in Part II, provides an historical context for these questions
in the Northern Territory. T h e chapter examines the environmental history of the
Northern Territory since European colonisation and the emergence of a colonial law on
the use and protection of biological resources. A variety of historical sources is used to
provide a framework for the legal and environmental history. There are few sources that
touch on the environmental history of the Northern Territory; most of the information
for this chapter is drawn from a diverse range of scientific papers and a few government
reports. The legal history is based on research of primary materials from South Australia and the Northern Territory. I argue that there has been a lack of love and respect for
the environment in the colonial relationship and this is reflected in law. This is both the
result of ignorance and an unwillingness to learn from Indigenous people. The result is
a legal framework that is poorly adapted to the challenge of managing the impacts of
h u m a n use of the landscape and its resources.
In the remaining chapters of Part II, I have focussed the research on land in the
Northern Territory under pastoral leasehold. I chose a land tenure type as the focus
because this is the law that has the greatest influence on land use. I chose pastoral
leasehold because it covers the greatest proportion of the Northern Territory landscape
(see m a p ) and supports a land use that had the greatest impact on biodiversity. The
choice of pastoral leasehold means the thesis is focussed on conservation outside nature
reserves. While National Parks have long been the focus of nature conservation law it is
n o w well recognised that National Parks will not provide an adequate basis for biodiversity conservation in the Northern Territory. Conservation of biodiversity on private
lands such as pastoral leasehold will be crucial.25

In Chapter 5 I begin the case study on pastoral lands with a description of the specifi
biophysical context for biodiversity conservation. Drawing on recent reviews of
scientific research written by members of the Cooperative Centre for Sustainable
Development of Tropical Savannas, I briefly describe the Northern Territory rangeland
environment and its biodiversity. This chapter also gives a clear picture of the current
threats to biodiversity on pastoral land and of the type of land management suggested
by scientists working in the region.

Specific sources are discussed in Chapter 5. See generally Farrier D, "Policy Instruments for
conserving biodiversity on private land" in Bradstock R A , Auld T D , Keith D A , Kingsford T R ,
Lunney D, and Silverten D P (eds), Conserving Biodiversity: Threats and Solutions (1995) Surrey
Beatty and Sons, Sydney, 337, Farrier D, above n 3; and various papers in the collection Hale P
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In Chapters 6 to 9 I adopt a methodology drawn very m u c h from thefieldof academic
legal research: I have described and interpreted and analysed primary legal materials.
Chapter 6 examines the history of pastoral land tenure and the relevant provisions of the
Pastoral Land Act 1992 (NT). In Chapter 7 the property rights and interests of Indigenous people in pastoral lands are described and analysed. There are limitedrightsfor
Indigenous people under the Pastoral Land Act itself as well as broader possibilities
under the Native Title Act 1993 (Cth). There is a great deal of complexity and
uncertainty in native title law and one of the objectives of the research in this Chapter is
to elucidate what the law is and to explore the interrelationship between the Native Title
Act (Cth) and the Pastoral Land Act (NT). Apart from the law relevant torightsin land,
there are also laws that relate to the use and management of the biological resources on
pastoral lands. A selection of the most relevant law is examined in Chapter 8. T h e
primary focus is on the Northern Territory law most relevant to biodiversity conservation: the Territory Parks and Wildlife Conservation Act 1976 (NT). Beyond this Act
there is a long list of statutes that are potentially relevant to biodiversity conservation,
as outlined in Chapter 4. Rather than try and discuss them all, I w a s guided in m y
selection of law by the main threats to biodiversity in this particular environmental
context. For this reason I discuss the laws relating to feral animals, weeds and fire.
Chapter 9 examines the law relevant to regional planning in the pastoral lands, as well
as a number of non-legal regional initiatives that m a y lead towards a better legal
framework.

My primary purpose in analysing the statutes chosen was to ascertain whether legal
obstacles exist to biodiversity conservation and what opportunities arise out of current
law. The approach I have taken, one I believe to be original, is to analyse the law with
reference to
(a)an interdisciplinary understanding of the goals and principles of biodiversity
conservation (discussed in Part I), and
(b) the issues arising out of the particular biophysical environment of the pastoral
lands of the Northern Territory (discussed in Part II).

In Part II, I also analyse the Pastoral Land Act (NT) and other statutes with a view to
exposing internal weaknesses and strengths, with attention to the question of whether

and Lamb D (eds) Conservation Outside Nature Resen>es (1997) Centre for Conservation
Biology, University of Queensland, Brisbane.
26

Hutter B M (1999), above n 10, 12.
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the law is capable of achieving its o w n stated objectives.27 Part II is therefore largely
based on an analysis of the primary statutes rather than on secondary material. T o a
limited extent I have supplemented this textual analysis of the statutes with an exploration of h o w the law works in practice and relates to relevant government policy.
However, I wish to stress that this research does not aim to fully consider issues
associated with the implementation of the law. Given the number of Acts covered in
this research and the resources available to m e , it w a s not possible to venture into
empirical research on the implementation of the laws described or their practical effect
on the objects to which they apply.28 I searched for secondary sources relating to
implementation but I found these to be very limited. In some cases, such as the recently
amended Territory Parks and Wildlife Conservation Act 1976 ( N T ) discussed in
Chapter 8, there were very few secondary sources of any kind. In keeping with the
approach to legal analysis described above, there is no attempt to compare the Northern
Territory laws with those of other jurisdictions and there is little reference to legal
theory. This is also consistent with the central argument of this thesis: that biodiversity
conservation cannot be reduced to generally applicable rules and its goals must always
be negotiated in a particular physical, social and temporal context.

Ultimately, this research also has a 'law reform' flavour, as I am concerned with
discovering what law ought to be retained and/or enhanced, and what should be
changed.29 Having said that, it is not the aim of this research to design a detailed blueprint for 'biodiversity conservation law' in the Northern Territory. T h e conclusion does,
however, highlight those aspects of the existing legal framework and non-legal
initiatives that could form the basis for a more effective approach to biodiversity
conservation in the Northern Territory. S o m e of these have broad relevance to
biodiversity conservation in other Australian jurisdictions, particularly those instances
where there is support and structure for an inclusive process for determining the
meaning and goals of biodiversity conservation in a local or regional context.

27

Gahan P and Mitchell R (1995), above n 11, 82; Farrier D (1999), above n 3, 69.
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Chapter 2

SCIENTIFIC, ETHICAL AND CROSS-CULTURAL
PERSPECTIVES ON THE MEANING AND GOALS OF
BIODIVERSITY CONSERVATION

This chapter explores the meaning and goals of biodiversity conservation from a
n u m b e r of different perspectives. It aims to provide a brief, critical review of the
western scientific and ethical/philosophical literature on biodiversity conservation. It
will also consider a cross-cultural perspective on biodiversity conservation, drawing
from anthropological and other literature that describes aspects of the culture of
Indigenous peoples of Australia. A number of questions will be considered including:
• Is there a clear and agreed meaning for biodiversity?
• W h a t cultural values are embedded in the scientific literature o n biodiversity
conservation?
• C a n 'science' determine priorities and goals for biodiversity conservation?
• Are the ethical/ philosophical foundations of biodiversity conservation robust and
clear?
• Is an appreciation of biodiversity culturally biased?

I argue in this chapter that there are some fundamental weaknesses in the concept of
biodiversity conservation as it is currently understood. Principally, these are:
• T h e difficulty in defining what biodiversity is;
• T h e difficulty in identifying any clear, agreed goals for biodiversity conservation;
• T h e failure of scientists to explicitly acknowledge and express the values that are
implicit in their research on and discussion of biodiversity conservation; and
• T h e tendency of Australian writers in the disciplines of science and
ethics/philosophy to ignore the perspectives and values of Indigenous people in
relation to 'nature', or to rely on simplistic stereotypes unrepresentative of
Indigenous understandings.

The interdisciplinary analysis in this chapter also reveals the strengths inherent in the
idea of biodiversity conservation. I argue that it is possible to distil a list of principles
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and values that transcend disciplinary boundaries. These principles and values provide
crucial framework for biodiversity conservation efforts.

I. WHAT DO SCIENTISTS SAY ABOUT THE MEANING AND GOALS OF
BIODIVERSITY CONSERVATION?
Scientific concern about biodiversity should be seen in the context of an increase in
concern for 'wildlife' in Western thinking over the last 400 years.1 Hargrove has
documented the relationship between the emerging natural history sciences and an
appreciation of diversity in nature:
The complexity, diversity and variety of nature, and the individuality of plants,
animals and natural objects became apparent to amateur and professional
botanists and naturalists in the eighteenth century as they attempted to classify
plant and animal life and to learn something of the rock structure of the Earth.2
T h e complexity, diversity, variety, individuality and uniqueness of the organisms
described b y naturalists was then usually linked to their worthiness for protection and
preservation.3

The idea of biodiversity conservation has emerged relatively recently from the general
discipline of ecology,4 which itself is very m u c h a product of the twentieth century.5
Ecology is based on the foundation of the work of eighteenth and nineteenth century
naturalists, such as Linnaeus, as well as the acceptance of the theory of evolution by
natural selection. Ecology emerged as the study of populations of plants and animals in
their environment as well as their interaction in communities and ecosystems. A
community is sometimes defined as an interacting assemblage of species in an area.6

Attfield R, Environmental Philosophy: Principles and Prospects (1994) Avebury, 72. See also
Hargrove E C , Foundations ofEnvironmental Ethics (1989a) Prentice Hall, Englewood Cliffs
NJ, 87.
Hargrove E C (1989), above n 1, 87.
Id, 88.
Kitching R, Ecology, Biodiversity and the Future ofAustralia (1993) Inaugural Lecture, Faculty
of Environmental Science, Griffith University, 12; Waller D M , "Biodiversity as a basis for
conservation efforts" in Snape W J (ed), Biodiversity and the Law (1996) Island Press,
Washington, 16-32 at 20; and Takacs D, The Idea of Biodiversity: Philosophies of Paradise
(1996) John Hopkins University Press, Baltimore, 34-36.
Kitching R (1993), above n 4, 6.
Allaby M (ed), The Concise Oxford Dictionary of Ecology (1994) Oxford University Press,
Oxford, 90.
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A n ecosystem is sometimes defined as a biotic community plus its abiotic
environment.7 A habitat m a y be defined as the living place of an organism or
community characterised by its physical or biotic environment.8 However, these
definitions are not adopted uniformly — community, habitat and ecosystem are often
used interchangeably in the scientific literature.9 The disagreement and uncertainty
about these definitions a m o n g the scientific community is of great relevance to
biodiversity conservation and will be discussed further below. Nevertheless, the study
of diversity within a community or ecosystem has become one of the central themes in
ecology.10

The study of ecology has been influenced by a growing awareness of the impact of
h u m a n activities on the globe. W e have seen the rise of the environmental m o v e m e n t
and, in the 1980s, the emergence of a n e w scientific discipline — conservation biology.
The primary reason behind the formalisation of this n e w discipline was the desire of
scientists to play a more direct role in the development of conservation policy and law,
and for their research to be more 'relevant' to the environmental movement. 11 In his
fascinating book, The Idea of Biodiversity: Philosophies of Paradise^2 David Takacs
has investigated the genesis of the term biodiversity and explored the meaning of biodiversity conservation through detailed interviews with leaders in the field of
conservation biology in the United States of America. H e described h o w biologists
coined the term biodiversity to replace other normatively loaded and contentious terms,
such as nature and wilderness, and other descriptive categories such as endangered
species and ecosystems. A significant motivation was the desire to find a w a y around
the difficulties experienced with the U.S. Endangered Species Act 1973 with its sole
focus on species conservation.13 The term biodiversity first became k n o w n beyond the
clique of scientists w h o devised it w h e n in 1986 the U.S. National A c a d e m y of Science
and the Smithsonian Institution sponsored the National Forum on BioDiversity held in

Walker B, "Conserving Biological Diversity through Ecosystem Resilience" (1995) 9(4)
Conservation Biology 1M, 748; and Cairns J, "Restoration, Reclamation and Regeneration of
Degraded and Destroyed Ecosystems" in Soule M (ed), Conservation Biology, The Science of
Scarcity and Diversity (1986) Sinauer Assoc. Mass, 465,480.
Allaby M (1994), above n 6, 187.
Goldstein PZ, "Functional Ecosystems and Biodiversity Buzzwords" (1999) 13(2) Conservation
Biology 247, 248.
Magurran A E , Ecological Diversity and its Measurement (1988) Croom Helm, London, 1.
Soule M , "Conservation Biology and the Real World" in Soule M (ed), Conservation Biology:
The Science of Scarcity and Diversity (1986) Sinauer Assoc. Mass, 1-12 at 4.
Takacs D (1996), above n 4.
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Washington D.C. D a n Janzen, one of the scientists to speak at that event, admitted to
Takacs that it w a s "an explicitly political event, explicitly designed to m a k e Congress
aware of this complexity of species that w e are losing".14 Tacaks asserts that:
Conservation biologists have generated and disseminated the term biodiversity
to change the terrain of your mental m a p , reasoning that if you were to
conceive of nature differently, you would view nature differently. A s a result
of a determined and vigorous campaign by a cadre of ecologists and biologists
over the past decade, biodiversity has b e c o m e a focal point for the
environmental m o v e m e n t .... anyone interested in the dwindling resources
biodiversity represents must turn to conservation biologists for guidance. In the
n a m e of biodiversity, biologists hope to increase their say in policy decisions,
to accrue resources for research, gain a pivotal position in shaping our view of
nature, and, ultimately, stem the rampant destruction of the natural world.15

Drawing on Takacs' research and a review of the current scientific literature, I have
examined the mix of fact and values in the literature on biodiversity conservation. The
possible 'contamination' of conservation biology with the personal and political values
and the feelings of the scientists is highly significant. Should such contamination be
shown to occur, the authority and power that Western culture currently grants to
scientists m a y be seriously undermined.
Science is c o m m o n l y thought of by the public and portrayed by its practitioners as an objective, cold, nonpartisan, value-neutral enterprise. Scientists
discover facts, mediate truths about nature: on this image their continued
prosperity is thought to ride.16
I have sought a 'scientific' definition of biodiversity — a definition that would establish
a relatively robust base for policy makers and legislators. B y 'science' I m e a n the
hypothetico-deductive experimental science that has found truths about the natural
world and has been used repeatedly by scientists to proclaim their cognitive authority.17

13

Id, 64-68.
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Id, 37.
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A. H O W D O S C I E N T I S T S D E F I N E B I O D I V E R S I T Y ?
Hopes of finding a clear, agreed definition of biodiversity among scientists are dashed
by the revelation that a number of the leading scientists in the field of conservation
biology decline to define the term at all:
I don't have a definition of biodiversity. I have tried very hard to stay away
from formal definitions. (David Ehrenfeld)18
I tried to find a definition for biodiversity years ago and just couldn't come up
with one. A n d so I don't have one. A n d I have asked, I don't k n o w h o w m a n y
people, you know, Lovejoy and other people here, what their definitions are,
and they don't have one either. (Vickie Funk) 1 9
S o m e scientists interviewed by Takacs defined biodiversity as including biological
totality. For example:
T o m e , biodiversity is the living resources of the planet. (Paul Ehrlich)20
It is just the diversity of living things on the face of the earth. (Hugh litis)21
.. .when I think about biodiversity, the images I get are just everything. (Reed
Noss) 2 2
.... it is the sum of earth species including all their interactions and variations
within their biotic and abiotic environment in both space and time. (Terry
Erwin) 23
H o w useful is a n e w term to describe all living things on the planet? Does it really add
anything to the term nature? Apparently not, except to the extent that biodiversity m a y
be a n e w approach to describing nature. Reed Noss explains:
[T]he difference is that with the term biodiversity, w e can recognise a distinct
spatial and temporal hierarchy. A n d w e can start to pull out particular

18

Cited in Takacs D (1996), above n 4,46.
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Cited in Takacs D (1996), above n 4, 48.
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Ehrlich P, cited in Takacs D (1996), above n 4,47.
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indicators, measurable attributes that w e might want to pay attention to over
others.24
While some of the scientists who initiated the idea of biodiversity conservation wished
to avoid using descriptive categories, their use, particularly by other scientists, w a s
inevitable. W h e n scientists do define biodiversity it is generally with reference to the
diversity of living things at three levels. Most scientists define biodiversity as genetic
diversity, species diversity and ecosystem diversity.25 S o m e writers expand this view to
recognise biodiversity at the level of individual organisms, populations, communities,
ecosystems, habitats and landscapes, as well as including the interrelationships and
processes between them. 26 While there appears to be general agreement that the term
biodiversity represents multiple levels of biological hierarchy,27 writers differ as to the
categories to be used and the relative importance of the different levels or categories.
S o m e scientists describe biodiversity primarily in terms of species diversity. For
example, Australian scientists Kitching and Beattie have described the characteristics of
biological diversity as follows:
Richness: This is diversity in its simplest form, being the number of species in an
ecological community.

Evenness: This is a measure of the relative distribution of numbers of individuals
within a community. For example, a community containing 5 species and 100
individual organisms m a y have 20 of each species, or 96 of one and one each of the
other four. (The former displays greater evenness than the latter).

Noss R, cited in Takacs D (1996), above n 4, 78.
See, for example, Allaby M (1994), above n 6, 48; Beattie A (ed), Biodiversity, Australia's
Living Wealth (1995) Reed Books, Chatswood N S W , 11-21; di Castri F and Younes T,
"Introduction: Biodiversity, the Emergence of a N e w Scientific Field - Its Perspectives and
Constraints" in di Castri F and Younes T (eds), Biodiversity, Science and Development, Towards
a New Partnership (1996) C A B International, Wallingford U K , 1; and Brussard P, Lubchencho
J and Wilson E O , cited in Takacs D (1996), above n 4, 46-50.
Risser P G , "Biodiversity and Ecosystem Function" (1995) 9(4) Conservation Biology 742;
Linder H P , "Setting Conservation Priorities: the importance of Endemism and Phylogeny in the
Southern African Orchid Genus Herschelia" (1995) 9(3) Consemation Biology 585-595; Lapin
M and Barnes B V , "Using the Landscape Ecosystem Approach to Assess Species and
Ecosystem Diversity" (1995) 9(5) Conservation Biology 1148-1158; and Takacs D (1996),
above n 4,47-50.
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Endemism:

S o m e communities m a y be identical in richness and evenness, but if

those in the first community are found nowhere else in the world while those in the
second are found in gardens all over the world, then there is a difference in
endemism. (The former has a higher level of endemism).

Conservation Status: Two communities could contain roughly the same species, but
one of the communities contains a species that is seriously endangered or threatened
with extinction.28

Other characteristics that have been used to describe biodiversity include genetic
attribute richness, ecological/functional attributes, ecosystem attributes, evolutionary
potential and morphological attributes.29 T h e choice of characteristics used to describe
biodiversity is significant; different characteristics will select a different subset of the
total, complex whole. 30 For example, privileging high species richness will select
different biodiversity 'hotspots' than a selection based on endemism, rarity or genetic
attributes.31 While scientists m a y express a preferred choice of characteristics, there is
usually no theoretical justification given for this. T h e choice of characteristics to
describe biodiversity will be influenced by the purpose for which the information is
gathered and the values of the scientists gathering that information.32 T h e idea of
biodiversity has at least thrown open the door to allow a broader range of categories to
describe 'nature'. T h e inclusion of functional attributes such as ecosystem processes
(discussed further below), genetic diversity and the interaction with the abiotic
environment are significant if the intention is to m o v e away from a focus on species
conservation.

Di Castri and Younes point out that in many definitions of biodiversity the notion of
scale seems to have been ignored, and yet the structural and functional attributes of
biodiversity can only be determined by consideration of appropriate scales of space and
time. In light of this they settle on a definition of biodiversity as "the ensemble and the

Kitching R (1993), above n 4, 13. See also Beattie A (1995), above n 25, 30.
Williams P H , Gaston KJ and Humphries CJ, "Do conservationists and molecular biologists value
differences in organisms in the same way?" (1994) 2 Biodiversity Letters 67, 70.
Linder H P (1995), above n 26, 593.
Id, 588.
Williams P H , Gaston KJ and Humphries CJ (1994), above n 29, 70; and Roebuck P and Phifer P,
"The persistence of positivism in conservation biology" (1999) 13(2) Conservation Biology 444446.
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interactions of the genetic, the species and the ecological diversity, in a given place
at a given time."33
The question remains — what does it mean to say that we must conserve biodiversity?
That w e must conserve every living thing? If not, what attributes or characteristics
deserve our attention? H o w do w e determine what should be conserved? W h o should
choose the categories and priorities? The scientific literature needs to b e examined
critically to determine whether there are any 'scientific' answers to this question or not.

B. WHAT INFORMATION DO SCIENTISTS PROVIDE ABOUT THE GOALS OF
BIODIVERSITY CONSERVATION AT A GLOBAL LEVEL?

Firstly, does the scientific literature support the idea that biological diversity is a
'objective' or value-free 'good'? Biodiversity is the product of evolution. However, the
view that life's history is a broadly predictable process of gradually advancing
complexity and diversity over time is n o w being challenged. Gould points out that
complex additions to the range of life are rare and episodic and do not constitute an
orderly sequence.34 Chance plays an important role in the process of evolution. For
example, w h e n a continent or island is isolated a particularly unique biota m a y develop
depending on the genetic stock that existed at the time of isolation. This is particularly
evident in the Australasian region.35 The occasional imposition of rapid, substantial and
sometimes even catastrophic change has also had a major impact.36 W h e n a major
change in the environment occurs, such as an ice age, it m a y wipe out most of the
species existing in an area. The species that survive will recolonise, adapt or evolve
over time to fill the available niches.

Major extinction events have occurred repeatedly in the past, prior to the existence of
humans. The most often cited example is the extinction of the dinosaurs 65 million
years ago. In the long term, overall diversity has not declined even if diversity of certain
groups (such as reptiles) has diminished:

33
34
35
36

di Castri F and Younes T (1996), above n 25, 2.
Gould SJ, "The Evolution of Life on Earth" (October 1994) Scientific American 63-69.
Flannery T, The Future Eaters: An ecological history of the Australasian lands and people
(1994) Reed Books, Chatswood N S W , 55.
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Species diversity has been maintained at an approximately even level or at
most a slowly increasing rate, although punctuated by brief periods of accelerated extinction every few tens of millions of years.37
Major extinction events provided an opportunity for different biological groups to
achieve dominance. A classic example is the diversification of m a m m a l s following the
extinction of the dinosaurs. T h e suggestion is that this diversification and, ultimately,
the evolution of humans was possible because of the newly available ecological space
in terrestrial habitats. F r o m this viewpoint, extinction and especially mass extinction,
can be seen as a vital ingredient in the evolution of complex life as w e k n o w it.38

Despite the dire predictions that the current reduction in diversity seems destined to
approach that of the great extinction events of the past,39 in terms of geological time the
current w a v e of extinctions is only a temporary setback for the biological diversity of
the planet. Another mass extinction, whether caused by us or not, could be a neutral
event in the history of life; neither 'good' nor 'bad' for life o n Earth as a whole. T h e
consequence m a y simply b e that another group, other than m a m m a l s , gets the
opportunity to take the ascendancy in terms of increased complexity and diversity. A t a
global level, current science does not seem to support the assertion that diversity is a
biologically-based 'good'. Value-free motivations for conserving existing biodiversity
cannot be derived from the scientific knowledge of the history of life on this planet;
there is no 'objective' (non-human) value in the present stock of life. It is only w h e n w e
consider the evolutionary future of humans

in this scenario, and bring h u m a n values

into consideration that the motivation to conserve biodiversity becomes clearer. T h e
current episode of mass extinction will undoubtedly affect components of biodiversity
that are crucial to h u m a n needs. T h e extinction of h u m a n s is also a possible
consequence.

Secondly, are there any clear goals for biodiversity conservation at a global level?
M u c h of the scientific literature on biodiversity conservation is silent on the question of
the goals of biodiversity conservation. Usually without admitting it, scientists working
in thisfieldare in fact asking the question "What living things should w e conserve so
that current and future h u m a n needs can be met?" They are informed and motivated in
this research by their o w n understanding of h u m a n needs and by their o w n factual,
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political, emotional, aesthetic, ethical and spiritual feelings about the natural world.40
A n d yet, there remains an enduring tendency to present values and feelings as s o m e h o w
biologically based.41

Not surprisingly, there is little agreement among scientists about what the goals of
biodiversity conservation should be. Given the all-encompassing nature of the term
biodiversity, it is easy to understand a reluctance to suggest that the meaning or goal of
biodiversity conservation should be the conservation of A L L biodiversity. If conservation means that all biodiversity should be kept from harm, degradation or loss, then
such a goal would be clearly absurd. There is a presumption in some of the scientific
literature that the ideal goal of biodiversity conservation would be to prevent all species
extinction.42 Slightly less ambitiously, two U.S. conservation biologists have stated
that:
O n a global scale, maintaining maximal species richness is a legitimate goal
and requires keeping global extinction rates low enough that they are balanced
or surpassed by speciation.43

Some scientists are focusing on conserving 'hotspots' of species richness and endemism
whereas others are focused on conservation of ecosystem types.44 In contrast, s o m e
would suggest that maximising species richness is not an appropriate goal and that
maintaining or restoring ecological processes is m o r e important.45 These writers
emphasise that the role of species in ecological processes m a y be interchangeable and
that m a n y species m a y be expendable or substitutable.46 T h e only c o m m o n ground
a m o n g scientists considering biodiversity conservation on this global scale seems to be
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that w e should do something to slow d o w n the rate of biodiversity loss even if the
rationale for any particular approach is not all that clear.
As noted above, the lack of consensus around the meaning and goals of biodiversity
conservation is usually hidden by scientists behind the vague pronouncement that
biodiversity conservation means the conservation of genetic, species and ecosystem
diversity. M a n y scientists choose to focus their research at one of these hierarchical
levels.

C. WHAT ARE THE GOALS OF BIODIVERSITY CONSERVATION AT THE
E C O S Y S T E M LEVEL?
None of the scientists interviewed by Takacs, or those who have written the recent
conservation biology literature, suggests a reason for conserving the diversity of
ecosystems for their o w n sake.47 The scientific literature on biodiversity conservation
A L S O avoids a basic question regarding the conservation of ecosystems: is it possible
to define each ecosystem 'type' and to conserve the diversity of these types? Recent
literature suggests that the answer is "No". Science has shifted to an understanding of
ecological systems as complex, fluid, interactive and uncertain.48 It is impossible to
maintain an artificial stability across all ecosystem types, to conserve them as they are.
It m a y not be possible to achieve stability in any ecosystem. If the reality of ecosystem
change is acknowledged, h o w is it possible to maintain a clear classification of distinct
'types' over time? There is no agreement in the scientific community on exactly h o w
ecosystems are to be defined and classified. Gordon Orians states "we have no accepted
system whatsoever about ecosystem classification.... A n y system that you attempt to
set up is going to be highly political, for a whole set of reasons."49 Malcolm Hunter
concurs that ecosystems "are not even very tangible to ecologists, w h o have no precise
w a y to define them."50 However, as the science discussed in Chapter 5 will
demonstrate, the idea of conserving ecosystem diversity is still very m u c h in use.
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M a n y references to ecosystems in the conservation biology literature locate value in
what ecosystems contain, particularly their role in conserving species, or the ecological
processes they generate or support, rather than identify an intrinsic value in maintaining
a diversity of ecosystems.51 For example:
The rationale for protecting ecosystems is compelling: if w e can maintain
intact, ecologically functional examples of each type of ecosystem in a region,
then the species that live in these ecosystems will also persist. Representing all
native ecosystems in a network of protected areas is the most basic
conservation goal at an ecosystem level.52
The scientific rationale for species conservation will be examined below. However, the
meaning and goals of biodiversity conservation at an ecosystem level will be clarified if
there is a straight-forward relationship between species diversity and ecosystem type.
For example, it m a y be possible to say that w e should conserve those ecosystems that
have the greatest species diversity.
Unfortunately, there is no simple relationship between species diversity and
ecosystems. There is no clear understanding of w h y some ecosystems contain m u c h
more diversity than others do. 53 Variations in diversity between sites m a y be a result of
a variety of factors, including size, geology and the degree of disturbance,54 climate,
the variety of habitats as well as ecological history of the site including the history of
colonisation.55 In the area of environmental monitoring, a change in diversity m a y be
used to gauge the adverse effects of pollution and environmental disturbance. S o m e
studies s h o w a general picture of decreasing species richness in polluted
environments.56 However, in some circumstances an increase in species diversity in an
ecosystem m a y indicate a human-caused disturbance of that ecosystem. The invasion of
disturbed ecosystems by colonising weeds and feral animals m a y increase diversity in
terms of speciesrichness,but decrease diversity in terms of endemism. T h e choice of
characteristic to describe species diversity within ecosystems is a value-laden choice.
D o w e value number of species in a particular ecosystem or the degree of endemism?
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M u c h of the recent conservation biology literature focuses on managing

ecosystems

rather than on conserving the diversity of ecosystem types. Ecosystem management has
been defined by some as "managing for ecosystem health with commodity extraction as
an ancillary goal".57 It has been argued that this amounts to little more than current
forms of resource use and management repackaged.58 Ecosystem management seems to
be a particularly nebulous concept. Wilcove and Blair have said that:
The fact that no one really knows what ecosystem management means has not
diminished enthusiasm for the concept. T o the contrary, the vagueness of the
term ensures that people can m a k e of it what they will.59
Others have presented ecosystem management as a series of calculated, risky
experiments and labelled it 'adaptive management'. 60
The scientific literature on biodiversity at an ecosystem level is dominated by
value-laden terms that describe the goal of ecosystem conservation. Examples
include 'ecosystem quality', 'ecosystem integrity', 'biological integrity',
'ecosystem health', 'ecosystem resilience' and 'ecosystem collapse'.
Biological/ecological/ecosystem integrity has been defined as "native species
populations in their historic variety and numbers naturally interacting in
naturally structured biotic communities".61
The underlying premise behind this idea of 'integrity' is that natural systems tend
towards stasis or stability if protected from h u m a n intervention and loss of diversity. 62
This has been popularly expressed as 'the balance of nature'. Ecology based on this
premise is k n o w n as 'equilibrium ecology'. Equilibrium ecology provides the basis of a
conservation ethic that recommends a separation of humans from nature in order that
the 'natural' integrity and stability of the biotic community can be preserved.63 Ecolo-
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gists from this school of thought present conservation of natural/stable ecosystems as a
biologically-based goal rather than the product of h u m a n values.

Some recent literature suggests that the principal importance of biodiversity is its ro
preserving 'ecosystem resilience'.64 Resilience is the system's capacity to recover after
disturbance. T h e focus is on the amount of disturbance that can be sustained and
absorbed before a change in system control or structure occurs. Thus "the challenge of
biodiversity management and conservation is to sustain ecosystem functions that
generate ecological services and maintain the resilience of the system to change."65
S o m e scientists are advocating 'no ecosystem change' as an 'objective' goal without
explanation or justification.
However, the 'equilibrium ecology' view of ecosystems is now hotly disputed from
within the scientific community. M a n y ecologists n o w accept that after s o m e disturbances an ecosystem will flip into a totally n e w system rather than return to its previous
state.66 Botkin described this n e w view of ecosystems; ecosystems are patches or
collections of conditions that exist forfiniteperiods of time rather than permanent end
states.67 Ecosystem change is constant and inevitable although s o m e ecosystems m a y
remain stable for long periods. This view has been termed 'disequilibrium ecology' and
is n o w widely accepted within the scientific community. 68 This n e w understanding of
ecosystems undermines the attempt to find biologically-based conservation goals for
ecosystems using a 'pure' scientific method. It reveals that an attempt to maintain a
particular assemblage of species in an ecosystem (an imposed stability often situated in
a 'protected area') is a h u m a n choice that cannot be justified on the basis that this stable
state is 'natural' and an 'objective' good. 'Ecosystem integrity' can have meaning only
in terms of the h u m a n values and the purposes for which an ecosystem might be used.

The pervasive effect of human actions means that there is an absence of absolute
'naturalness' in the world. Nevertheless, the idea of objective 'naturalness' and
ecosystem integrity persists in scientific writing. A recent Australian example comes
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from a scientific report into indicators of 'environmental integrity' that attempts to
separate h u m a n from 'natural' causes of ecosystem change.69 There is also a strong
tendency a m o n g scientists w h o use the criterion of naturalness to either ignore the
historical presence of Homo

sapiens prior to European colonisation of Australia and the

Americas (where m u c h of this literature originates) or to treat such peoples as
wildlife.70 However, it is appropriate and necessary to consider the degree of h u m a n
intervention in an ecosystem and the extent to which h u m a n action can control or
prevent future biodiversity loss.
Some scientists focus on ecological functions or processes.71 These include productivity, nutrient cycling, soil generation and the operation of the hydrological cycle.72
For an ecological function such as productivity to be sustained, a m i n i m u m number of
species is required to develop the cyclic relations between producers (plants),
consumers (animals) and decomposers (micro-organisms). However, ecologists are only
beginning to explore what this m i n i m u m species diversity might be. M u c h of this
literature speaks of the possibility of 'ecosystem collapse' if this m i n i m u m number of
species is not maintained. A similar goal has been identified in the quest to identify
"thresholds for m i n i m u m acceptable ecosystem conditions'*73 (emphasis added).
However, there is very little attention given to the question of what ecosystem collapse
might be.74 In addition, there is no consensus about the relationship between diversity
and ecosystem function above this m i n i m u m level. A n ecosystem containing little
diversity (such as an agricultural one) may be less efficient in energy capture, water
uptake, etc. However, no positive link between diversity and function has been clearly
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demonstrated.75 In fact, in some cases there is an inverse relationship between an
ecosystem function (such as productivity) and diversity.76

The literature that focuses on ecosystem processes also refers to the idea of 'ecosys
health'. Ecosystems are considered 'healthy' w h e n the ecological processes that
compose them occur normally. Ecosystem health can alternatively be defined as the
absence of its opposite, ecosystem disease or dysfunction.77 Writing about Australian
rangelands, T o n g w a y and Ludwig describe 'dysfunctional' or 'leaky' landscapes in
which even a casual observer can tell that "a number of things are obviously wrong".
For example, they m a y have broad expanses of bare soil surfaces because materials
have flowed out of the system.78 This has historically been referred to in Australia as
land degradation.79

The normal/healthy/acceptable criterion of ecosystem function found in the scientific
literature is also value-laden rather than a biologically-derived fact. Its use by scientists
raises more questions than it answers. For example, if normal/healthy is defined with
reference to an historical benchmark, which historic m o m e n t should be selected? If
normal/healthy implies an absence of h u m a n influence where can such a place be
found? These questions cannot be answered using the scientific method. If humans are
accepted as part of normal ecosystem function, "healthy ecosystems m a y therefore
include and incorporate h u m a n habitation, economic exploitation and cultural
maintenance."80 H u m a n preferences for particular economically valued species
(whether native or exotic), and for particular ecological amenities and services, can be
encompassed in a subjective, value-laden concept of ecosystem health.81 Whether
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losses from a landscape are excessive or acceptable is a value judgment that depends on
one's purpose for using the land, and on one's cultural upbringing and social views.

The concept of ecosystem collapse could mean a loss of species accompanied by a loss
of nutrients, water and productivity that dramatically impoverishes the subjective
aesthetic, economic and spiritual value of an environment. Perceptions of the value to
be found in this changed environment will differ. W e are seeking to actively manage
ecosystems with particular human needs in mind. Determining these particular human
needs will inevitably be an infinitely more complex exercise than a simple scientific
statement about conserving ecosystem diversity would suggest.

D. WHAT IS THE GOAL OF BIODIVERSITY CONSERVATION AT THE
SPECIES L E V E L ?

The loss of species diversity is probably the single most significant factor in genera
interest and scientific research in the area of biodiversity. A n emphasis on threatened
and endangered species is considered by some scientists to be "biologically
unwarranted",83 but a focus on species conservation remains the dominant concern of
conservation biology. M a n y influential biologists consider species to be the
'fundamental unit' of biodiversity.84 Attention remains on such issues as managing
ecosystems for viable populations of vertebrates or 'keystone' species, the effects of
fragmentation of populations, the causes of extinction, identifying areas of high species
diversity and making proper inventories of species.85

Despite the place of species conservation as the primary goal of conservation biology,
there has been relatively little attention given to what 'species' represent. Species can
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be considered as simply constructions of taxonomists that permit the convenient
cataloguing of the variety of nature. Various criteria have been used to delimit species
but the choice of criteria used depends on the purposes of the researcher. The problem
with this is that there m a y be noncongruence between species delimited using different
criteria. This can cause significant problems if the conservation goal is focused at the
species level. For example, there m a y be one or thirty species of the N e w Guinea
Drimys,

depending on the species concept used. Should resources go towards

conserving the one or each of the thirty? S o m e distinctive populations of the tuatara of
N e w Zealand are threatened, since legislation recognises only a single more widespread
species comprising all of these variable populations. Species are not unproblematic,
concrete entities. Martha Rojas has written in Conservation Biology that: "there is no
agreement on what species are, h o w they should be delimited, or what they
represent."86 Without an agreed species definition, the number of species currently
described is virtually arbitrary.87 This does not m e a n that the species concept is not
useful, but that all activities based on a particular circumscription of species will need
to be assessed critically.88 Again, the values and personal preferences of scientists will
have influenced the w a y species are defined.

Deciding what species to try to save has become a critical issue as species continue to
m o v e toward extinction and w e have limited resources to put to the task of their
recovery.89 It is impossible to 'conserve' every species, so where should our priorities
go? People will inevitably turn to science for the answers, but they should certainly not
expect clear, value-free, or even helpful answers. T h e science of biodiversity has
relatively little to say on the question of the relative ecological and evolutionary value
of different species. A number of approaches have been suggested based on:
• Their place in the current system of classification of species (taxonomy), or
• T h e evolutionary relationships between the different taxonomic levels
(phylogeny), or
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• The ability of a species to support evolution.90
These approaches describe methods of selecting a subset of species for conservation
from those currently described. Different criteria will select different species for high
priority conservation weighting.91 Despite the presentation of these approaches under
the guise of 'objective' science, the choice of which (if any) of these criteria to adopt
necessarily involves values and preferences. As Williams and Humphries have
explained, "all of these models require contentious, but inescapable assumptions".92
Species that may be rated as 'minor' or 'unimportant' using one criterion may emerge
as significant species in a changed environment.93 If the equilibrium paradigm is
dismissed it becomes impossible to predict which species will be more or less essential
to an ecosystem. In any case, the whole idea of species 'redundancy' is contested.94

Scientists may certainly find some species or communities more interesting in ter
their particular characteristics, adaptations, or evolutionary history. They may find them
to be a particularly good example of a kind. Some species may even be particularly
important to maintain a desired ecosystem function. But all of these identifications of
value are dependent on the perspective and values of the human perceiver. These are
human rather than objective or biologically-based values and should be critically
analysed in relation to their cultural context.

E. WHAT INFORMATION DO SCIENTISTS PROVIDE ABOUT THE GOALS
O F BIODIVERSITY C O N S E R V A T I O N A T T H E G E N E T I C L E V E L ?
Some geneticists are studying the genetic variation among and within species and
populations. Although 'species' seems to define the pivotal unit for the description of
biodiversity, it is genetics that provides the ultimate source of this diversity.95 Genetic
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diversity is the scale at which the true diversity of life is expressed. In fact, every
individual living organism is an expression of genetic diversity.

There are suggestions in the literature as to why it is important to know more about
genetic diversity. Genetic diversity within a species is necessary for the survival of
species (however defined). T h e long-term management and conservation of rare and
threatened species requires an understanding of their genetic structure.96 Genetic
information is also valuable as a defining characteristic used to describe biodiversity.
For example, genetic diversity between species, which m a y be estimated by using
molecular sequencing techniques, is seen by some as a valuable method of determining
the uniqueness of certain lineages.97 Study of genetic diversity is also the study of the
mechanisms of the origin and maintenance of the diversity of life. It is of practical value
to k n o w h o w life has diversified and continues to do so: "only w h e n w e k n o w h o w
something works can w e try and repair it if things go wrong." 98

So what is the goal of biodiversity conservation at this level? What does it mean to sa
w e should conserve genetic diversity? It is at this level that the scientific literature is all
but silent on the question of appropriate goals for conservation. T h e pretence of
objective, biologically-based goals is weakest at this point and some scientists admit
that goals will have to be determined by making a choice about values.99

F. OVERVIEW

There has been a tendency for scientists to talk about biodiversity as an objective goo
and to present biodiversity conservation in the value-free language of scientific
positivism.100 However, even a brief review of the scientific literature reveals the
weaknesses inherent in this approach. A s the scientific community explores the idea of
biodiversity conservation, the role of values is becoming apparent. A few scientists are
starting to talk about biodiversity conservation in terms of values such as beauty, profit,
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spiritual enrichment and intrinsic rights.'01 I believe that this is a very positive
development. Ecologists and biologists in m a n y parts of the world have developed a
m u c h richer and deeper level of knowledge and appreciation of nature than most other
m e m b e r s of the community. There are m a n y scientists in Australia w h o are quite
passionate about biodiversity. Ultimately, Takacs identifies love as the force behind the
science of biodiversity conservation:
S o m e conservation biologists become part of biodiversity, not despite the
scientific process in which they're engaged, but because of it. They identify
with — they become part of — the organisms, species, landscapes, and
processes they have labelled biodiversity. W h a t they learn, what they feel, they
feel must be transmitted to us. A n overwhelming sensation of love and a
foreboding sense of crisis lead them to redefine what it means to be a
scientists: they do so to save the source of their work, the fount of their
professional, emotional, and, perhaps, genetic sustenance.102
Scientists may eventually abandon scientific positivism. However, until that time there
remains a danger that those w h o develop law and policy will adopt definitions of
biodiversity uncritically and privilege the utterances of scientists on the basis that they
are more 'objective' and value-free than those of other members of the community.
Moreover, this uncritical adoption of a 'scientific' perspective could be at the expense
of policy makers considering the values of local and Indigenous communities.103 W e
could also see law and policy built on a very shaky scientific foundation.

II. WHAT DO ENVIRONMENTAL ETHICISTS SAY ABOUT THE MEANING
AND GOALS OF BIODIVERSITY CONSERVATION?
It is proposed in this section to briefly review the literature of another Western
academic discipline that is closely associated with the project to conserve biodiversity.
Environmental ethics has grown as a recognised specialty in philosophy since the
1960s. Its principal concern is the examination of the relationship between humans and
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nature. It aims to reflect upon, and develop, a moral concern toward the natural wor
a whole.104

In order to explore the ethical foundations of our concern for biodiversity it is f
necessary to clarify the meaning of terms used to describe value in the natural world.
Firstly, entities m a y be valuable instrumentally or intrinsically.
They are instrumentally valuable if their value is in their use to human beings
or some other beings. They are intrinsically valuable if they are valuable for
their o w n sake, without regard for their use.105
Secondly, they may be valuable anthropocentrically or nonanthropocentrically. The
search for a nonanthropocentric theory of environmental ethics is the search for values
that are in nature itself, not merely in the minds of humans. 106 The terms intrinsic and
nonanthropocentric are sometimes used interchangeably. Anthropocentric value is
derived from h u m a n judgment or from h u m a n use, interests, or needs 107 and is
interchangeable with instrumental value. I will generally use the terms intrinsic and
instrumental value.

The intrinsic value of biodiversity has received a lot of attention in the ethical l
and it is proposed to consider this type of valuefirst,and then m o v e on to consider
separately what is written about the instrumental values of biodiversity.

A. IS THERE ROOM FOR INTRINSIC VALUE IN NATURE?

Before considering whether biodiversity has intrinsic value, the arguments supportin
the existence of intrinsic values will be briefly reviewed. S o m e writers use intrinsic
value to refer to the alleged value something has independent of the subjective attitudes
and preferences of humans — an 'objective value'.108 For example, Holmes Rolston III
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has claimed that "some values are objectively there — discovered, not generated by the
valuer."109 These values are said to exist in the world as facts do, not just in our heads
as a secondary reaction to factual perception.110 However, Hargrove doubts that there is
sufficient support for the recognition of intrinsic value in the tradition of Western
philosophy.111 Even philosophers arguing the case for recognition of intrinsic value
most strenuously, such as Arne Naess, appear to concede this point:
There is an important philosophical argument against talking about protecting
natural entities for their o w n sake. Is there not always in any sort of valuation,
a h u m a n subject that projects value into an object? Therefore, is not everything
w e do basically something w e do for our o w n sake? I m a y answer 'yes' in so
far as w e m a y use the expression 'for our o w n sake' in a very abstract way. 112
This argument is persuasive.

The search for intrinsic value, in so far as it attempts to exhort value and meaning from
ecological descriptions of the natural world, is also questionable.113 Marietta argued
that it is a mistake to think of nature as a moral system or as any kind of normative
system. This is because there does not seem to be any w a y to show that a thing is
valuable without showing that it contributes to something that is considered by humans
as 'good'. H e asserts that:
It (nature) is a good system because it has qualities humans value, such as life,
dynamic stability, interdependency of m a n y species, and natural recycling of
materials in trophic webs. The things and the system that fosters them are good
in terms of h u m a n evaluation.... W e can recognise that the system has
produced life without adopting a teleological interpretation of nature that sees
nature as consciously goal-directed.114

However, intrinsic value is sometimes used in a more limited sense than 'objective'
value. Following Norton,115 Hargrove has argued that there is room for anthropocentric
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intrinsic value — "human values cherished without regard to their instrumental value or
use in terms of h u m a n interests".116 The value is perceived as being in the existence of
the non-human organism or natural object, and yet the value will still be regarded as
anthropocentric, since it is created by human valuers. Value in non-human entities m a y
be seen in terms of the interests and perceptions of those entities.117 It is argued that
intrinsic value can be grounded in the urge to live found in all living things: the
recognition that life is valuable to them. It is therefore extended to all sentient beings as
individual entities.118 S o m e current h u m a n practice is consistent with such values, such
as the desire of at least some people to avoid the unnecessary killing of a spider, or an
ant. W h a l e rescue seems to be a clear example of our recognition of the welfare of the
whale, and of the value of its life for its self.

This type of intrinsic value is also related by some writers to religious belief: "If G
s o m e other sacred process created the natural world alongside humans, then all
creatures are imbued with sacredness: all have intrinsic value."119 This could also be
described as spiritual value.120 Other writers argue that living things that have sentience
(i.e. subjects aware of life and capable of having experiences) have moral standing.12*
O n e test to judge whether something has moral standing is to ask whether it can be
wronged or harmed. However, this is not to say that it is necessarily wrong to harm it (if
harming it would prevent some greater harm). N o r is it to say that everything that can
be wronged or harmed has equal moral standing.122 T h e implications of this will be
considered further below.

Rather than use a clumsy term like anthropocentric intrinsic value some writers refer to
existence value.123 Alternatively, such terms m a y be avoided altogether. R o d m a n
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presents a useful perspective; that w e should respect other beings "for having their o w n
character and potentialities, their o w n forms of excellence, their o w n integrity and their
o w n grandeur".124 Like Rodman, Naess argues that a conviction that "every life form
has its place in nature" is something that w e humans must respect.125 It is not necessary
to call on an 'objective' source for these values.

B. IS INTRINSIC VALUE LOCATED IN THE FLOURISHING OF INDIVIDUALS,
IN SPECIES, E C O S Y S T E M S O R T H E W H O L E B I O S P H E R E ?

Adopting the more limited meaning of intrinsic value (that equates with existence va
or a respect for the life of non-humans) w e can consider h o w it applies in relation to
biodiversity. If intrinsic value is located in the urge of individual organisms to live, then
extending this value to species or ecosystems is problematic. In recognising the value of
the life of each living thing to itself, w e are relying on the interests and perceptions, or
'feelings', of the individual organism. According to those ethicists w h o take this
approach, it is the identification of sentience that gives rise to the intrinsic value of
individuals.126

Individual organisms strive for survival, and they strive to reproduce their kind. To
this, most organisms must interact with a population of organisms of the same species.
W e can recognise this interdependence of organisms within a species. W e can also
recognise that a diversity of populations will enhance the survival of a species, and that
all individuals of a species are connected in some way to the 'web of life' that makes up
an ecosystem. Based on this reasoning, species, ecosystems and the biosphere have
instrumental value to individual species, but not intrinsic value.127 T o demonstrate
intrinsic value it would be necessary to show that each species and ecosystem has a
collective consciousness that motivates the survival of the species or ecosystem as a
whole.

Environmental holists or biocentricists claim that species and ecosystems are indivi
entities of some sort, and not simply classes of individuals. This approach can be based
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on the belief that an ecosystem or a species can have a telos (a 'nature' or a 'way of
being'). For example:
A forest, no less than a human, exhibits the capacity for internal self-direction
— for growth, for blossoming, for achieving its telos —

and for that reason

forests and other natural systems are respected as citizens in this n e w
paradigm. O f great significance is the corollary of this proposition: h u m a n
beings are reduced from masters of the land to 'plain m e m b e r and fellow
citizens'.128
This is derived from Leopold's 'land-health' or the capacity of the land for selfrenewal:
The sole criterion of Tightness or wrongness is whether something tends to
preserve the integrity, stability and beauty of the biotic community. 129
O n e problem with this approach is the difficulty in identifying what is fundamentally
good about integrity, stability or beauty unless it is connected to some h u m a n purpose.
If natural systems function well insofar as they merely serve h u m a n purposes this will
ground instrumental but not intrinsic value.130 Another problem is that the idea of a
species or ecosystem having a telos or sentience of any sort does not accord with
current scientific knowledge. A biocentric ethical system also seems to be dependent on
equilibrium ecology and a belief that values can derive directly from nature, both of
which have been identified as problematic.131 A n extreme example of this biocentric
approach can be found in an extension of the Gaia hypothesis propounded by Lovelock,
which invites us to construe the whole planet as a single self-regulating entity.132

There is another argument for the recognition of value in species and ecosysytems that
is not centred on the feelings, consciousness ox telos of the subject. Value m a y be found
in a species as a natural kind defined by certain shared characteristics. W e m a y admire
these properties 'in themselves', quite apart from the benefits that they m a y bring to
us.133 H u m a n s m a y choose to place value in each unique life form. W e m a y also
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choose to place value in the uniqueness of each different ecosystem. I will refer to this
as uniqueness value.

Hargrove has argued that species have no instrumental or intrinsic value:
A s a concept, a species does not really do anything for its m e m b e r
exemplifications, the environment, or h u m a n beings.134
It is not obvious what it is about this clustering of individuals making up the species
pattern which makes it valuable in its o w n right.135 The same difficulties also apply to
ecosystems. The different organisms in an ecosystem are interdependent but m a n y of
them are capable of flourishing in communities quite different from those where they
were originally found.136 This m a y lead us to a conclusion that our feeling (if it exists)
that species and ecosystems are valuable for their o w n sake is merely a recognition of
the combined worth of the individuals, and their dependence on other organisms. I find
an ethic that only gives intrinsic value to individual organisms convincing. However,
this does rule out the recognition of uniqueness value and instrumental values,
discussed further below.

Species or ecosystem diversity is even less obviously a feature to be valued in its own
right. A s has been shown above, while biodiversity m a y have a functional importance,
there is no basis in science for saying "diversity is better" as a general rule. There is
also no clear ethical rationale supporting such a judgment.137 Holland argues:
Like other qualities such as simplicity or complexity, it is a qualifying property
whose value is at least partly a function of what it qualifies. T h e value of
species diversity in particular seems to depend on context: if it is possible to
increase the diversity of life-forms in a given habitat, e.g. by the introduction
of an 'exotic' form, it does not follow that this is a desirable thing to do. 138

Examining what the discipline of environmental ethics has to say about the 'intrinsic
value' of biodiversity it can be seen that this term encompasses a great diversity of
values. Under this banner, writers talk about objective or nonanthropocentric value,
existence value, uniqueness value and spiritual or sacred value. Each has a slightly
different meaning and rationale. They also talk about an important principle, respect,
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and m a n y qualities including diversity, simplicity, complexity, integrity, stability and
beauty. Within this literature there is a great diversity of ideas and no clear consensus is
apparent.

C. HOW DOES INTRINSIC VALUE CONTRIBUTE TO THE MEANING OF
BIODIVERSITY CONSERVATION?

Is the meaning of intrinsic value put forward by Norton, Hargrove and R
definition that locates it in the urge to live of individual organisms) significant for
biodiversity conservation? If intrinsic value is restricted to individual organisms w e still
have to work out what this might m e a n in practice. W e cannot keep the current stock of
life just as it is. W e must m a k e choices regarding conservation priorities. H o w is this to
be done?
Some writers promote the principle of "biocentric egalitarianism" arguing that "all
organisms and entities in the ecosphere, as parts of the interrelated whole, are equal in
intrinsic worth".139 S o m e deep ecologists and biocentricists would extend this equality
to include humans. 1 4 0 This position is very difficult to maintain, given our current
practice, which distinguishes very sharply between humans and other forms of life, and
between different life forms. However, w e can strive to define and extend the system of
h u m a n values to m a k e it more rational and less chauvinistic.141

Birch suggests that there is a gradation of intrinsic value in individual organisms based
on differences in "richness of experience".142 H e argues that w e can detect a variation
in richness of experience between people, citing as his examples the diminished
richness of experience of elderly people suffering Alzheimer's disease and babies born
with gross deformities. H e proposes a gradation of intrinsic value based on a h u m a n
judgment of the capacity of a creature to feel. Thus he holds that it is right and proper
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that w e give major concern for other creatures such as chimpanzees, whales and
dolphins, whose feelings seem to be particularly rich.143 O f course, this approach raises
the difficulty of assessing feelings and richness of experience. A s outside observers,
h o w do w e judge h o w 'richness' is perceived by the target subject, individual or
species? Lack of communication can be a significant barrier.

What Birch does not make completely clear is whether this concern should be shown in
our treatment of individual animals of a particular species, or whether it should be used
in our prioritising of species for preservation. This is, however, a critical distinction. It
is a distinction between animal liberation and environmental ethics. Hargrove is quite
emphatic that:
Whereas animal liberation is concerned with the individual interests and rights
of animals and humans, environmental ethics is concerned with the protection
of species and natural systems, a concern that is not necessarily focused on the
welfare of the individual animals and plants involved.144
While it m a y be quite appropriate to recognise a gradation of "richness of experience"
w h e n considering the perceptions and welfare of individual organisms, using this test as
a rationale for determining conservation priorities a m o n g species m a y be m u c h harder
to justify. W e need to be able to balance our concern for the welfare of animals with
other values, such as the instrumental value in ecosystem processes.

Birch viewed the central principle of a biocentric ethic as one that says we deal with
living organisms appropriately w h e n w erightlybalance their intrinsic value with their
instrumental value. However, he admitted that " w e have virtually no rule to go b y in
sorting out these issues. H o w , for example, is one to balance intrinsic value with
instrumental value?"145 H e points out that perhaps the most w e can do initially w h e n
considering a particular ethical dilemma, is to stress that wild animals be given an
intrinsic value greater than zero.1461 believe that this is a point of fundamental c o m m o n
ground for most environmental ethicists; that w e must recognise and respect a 'base
level' of inherent or intrinsic worth in every living thing. This could be recognised for
all individuals. A b o v e this base level the recognition of a degree of intrinsic worth is
difficult and can probably only have meaning in a particular context. However, I agree
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with Birch that "richness of experience", where it can be perceived, m a y be a relevant
factor.

D. WHAT ARE THE INSTRUMENTAL VALUES OF BIODIVERSITY?

Within the discipline of environmental ethics the idea that biodiversity or its com
parts m a y have instrumental value is not problematic. S o m e of the instrumental values
of biodiversity can be recognised as part of a 'narrow' anthropocentric ethic that
emphasises human domination over nature. This ethic m a y be based on the belief that
nature exists to serve human beings and that there is a radical duality between humans
and nature.147 S o m e writers have linked this world-view directly with Judeo-Christian
theology.148 The non-human environment m a y be treated as a bundle of resources to be
managed and exploited for maximal human gain.149 But history has shown h o w easily
those resources can be lost through over-exploitation, prompting concern that these
resources should be valued more highly than they have been. For example, within the
Christian religious tradition there are those that argue that a wasteful exploitation of life
cannot be justified.,50 At the most basic level, human survival m a y be jeopardised by
the current wave of extinctions and the 'degradation' of ecosystems. H u m a n s have
evolved within existing ecosystems. H u m a n culture has adapted specifically to meet the
particular constraints of environments in different parts of the world. The disappearance
of biodiversity is a change that presents a new risk and challenge to our ability to
survive on fewer resources. W e are aware that our environment, and hence our resource
base, is being impoverished. However, there is certainly debate about h o w serious these
problems are and might become. Even a 'narrow' anthropocentrism can embrace the
recognition of aesthetic, educational, recreational and cultural values of biodiversity.
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A 'broad' anthropocentrism focuses less on immediate human gratification and more on
the maintenance of the ecosystem of which w e are a part.151 A desire to preserve
biodiversity can also be motivated by a concern about the quality of h u m a n life:
one cannot be concerned for h u m a n life, or regard h u m a n life as worthwhile,
without also being concerned for the (natural) habitats, communities and
ecosystems which provide its context.152
The discipline of environmental ethics has drawn heavily on the language of ecology to
support these instrumental values.153 For example, it is argued that value can be found
in ecological services that support and protect the h u m a n activities of production and
consumption, or affect our wellbeing in some way. Ecosystems consist of and sustain a
unique array of living components, m a n y of which support h u m a n production and
consumption, or which have some actual, or potential use or value to humanity. These
can be referred to as ecological values. Value can be located in maintaining ecosystems
for the provision of ecological resources that support h u m a n economic and social
activity in an area.154
The discipline of environmental ethics seems to have become quite dependent on
conservation biology. A n interdisciplinary literature is beginning to appear.155
However, there are problems with the reliance of environmental ethics on science. The
problems arise w h e n ethicists look to science for biologically-derived values and adopt
concepts such as 'natural order' and 'ecosystem health'. Holland points out that the
weakness in such an approach is that the value of the natural world becomes hostage to
the fortunes of a particular science at a particular time.156 The rift between equilibrium
and disequilibrium ecology is one that has caused considerable difficulties for ethics.157
A s pointed out above, while science can provide very useful information about the
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biosphere, there is no reason to accept ecological explanations and descriptions as
necessarily privileged w h e n it comes to locating value in the natural world.158

The cultural reasons to preserve biodiversity are arguably broader, deeper and more
powerful than is usually recognised.159 There are symbolic qualities to value in
biodiversity, sources of enrichment, inspiration and an infinite capacity to surprise.160
Our cultural and religious beliefs recognise our relationship with our environment and
our dependence on and our connectedness to the organisms that currently coexist with
us on Earth. Norton argues that loss of biodiversity will lead to a loss ofrichnessfrom
h u m a n experience.161 W e will lose opportunities to feel a sense of wonder at the
diversity, beauty and mystery of the natural world. If h u m a n s b e c o m e merely
consumers of the products of the natural world, and biodiversity is reduced to
commodity value only, then our value system has been impoverished. W e will also lose
our o w n natural heritage, and with it our chance for a better understanding of our o w n
struggle to maintain a niche in nature.162 Cultural values are intellectual, economic,
spiritual, emotional and subjective, and are not necessarily amenable to description and
quantification. They can arise out of our love of a place, such as a river, canyon or
ocean, and a love of, and relationship with, the living inhabitants of those places. This
love can form the basis of an ethic of conservation.163

E. OVERVIEW
The environmental ethics literature presents a great diversity of arguments about the
different ways that w e m a y value biodiversity. There is a persuasive argument that w e
should value and respect the urge to live of non-human individual organisms. W e m a y
also choose to recognise the uniqueness of species and ecosystems as well as their
instrumental value. W e m a y choose to follow a 'broad' or 'narrow' approach to instrumental values, but each encompasses a great range.
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T h e literature does not reveal clear goals for biodiversity conservation. It does,
however, demonstrate the necessity of critically examining the reasons and values
behind calls for biodiversity conservation. It will be helpful if all those concerned with
biodiversity conservation articulate their values and feelings as fully as possible. In this
w a y the ethics that underpin biodiversity conservation can be clarified. W e are still left
with the hard judgements to be m a d e w h e n w e seek to flesh out what biodiversity
conservation means in a particular context. W e must decide what to do in the context of
a diversity of values and resolve conflicts between competing values. T h e literature o n
environmental ethics does not provide the answers.

III. A CROSS-CULTURAL PERSPECTIVE
In the secular society of post-colonisation Australia the science-based meaning of
biodiversity conservation continues to occupy a privileged position.164 Scientists have
ignored the perspectives, values and knowledge of Indigenous peoples in constructing
this meaning of biodiversity conservation. If Indigenous peoples are mentioned at all it
is often with the assumption that they are 'traditional conservationists' and that their
interests coincide with the Western project of 'nature conservation'.165 However, this
assumption is usually based on ignorance of the culture of Indigenous peoples. In this
section I will examine s o m e of the literature which interprets Indigenous peoples'
relationship to the Australian environment for a colonial Australian audience. In doing
so I acknowledge that what is primarily being presented is the white writers' experience
of 'Aboriginality', and their interpretation of Indigenous peoples' relationship to nature.

There is a much smaller body of literature relevant to Indigenous perspectives on
biodiversity conservation b y comparison to the literature reviewed in the last two
sections in this chapter. This is unremarkable given the history of the term
'biodiversity', described above. However, even if the broader concepts of 'nature' or
'the environment' is considered, there was until recently relatively little relevant literature to b e found in Australia. The literature in which Indigenous voices are n o w being
heard talks primarily of Indigenous peoples' relationship to 'land' and uses the term in a
w a y that also includes the living resources of that land. This literature comes from a
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diversity of disciplines including geography, archaeology and anthropology.
Fortuitously, m u c h of this literature is based on research conducted with Indigenous
peoples in the Northern Territory, making it particularly relevant to this thesis. This, in
part, explains the leap from a far more general literature in the previous two sections, to
a more local focus in this part. The other reason for this shift arises out of the nature of
Indigenous knowledge and relationship to the environment. A s Deborah Bird Rose
explains:
.. ..knowledge in all Aboriginal systems of information, is specific to the place
and to the people. T o put it another way, one of the most important aspects of
Aboriginal knowledge systems is that they do not universalise. Moreover, the
fact that knowledge is localised and specific is one of the keys to its value.166

Having said that, it is also clear that Indigenous Northern Territorians' relation to t
lands is not unique a m o n g the vast array of diverse indigenous societies.167 A s Jean
Christie points out, the commonalties are profound:
For indigenous peoples, their lands and waters underpin w h o they are and are
the foundation of their very survival as peoples. Over and over again, w h e n
reflecting on biodiversity or Indigenous knowledge, indigenous people from all
over the globe insist that living things cannot be separated from the land they
grow on, that people's knowledge and myriad uses of natural resources cannot
be separated from their culture, and their survival as peoples on the land. This
oneness - of land and the things that live in it, of people, their knowledge and
their cultural connection with the land - is the only basis for meaningful
consideration of biodiversity and indigenous knowledge about it.168
It can be seen from the above quotation that the Indigenous world-view is quite
different to the dominant world-view of Western society wherein the environment is
beyond the individual, and therefore can be objectified and controlled through h u m a n
understanding and intervention. For Indigenous peoples w h o do not share this
dichotomy between environment and person, the idea of a separate 'nature' does not
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exist and notions such as 'management' of land will have a very different meaning.
From this perspective the idea of 'nature conservation' or 'biodiversity conservation',
as defined primarily by Western science, makes little sense.
Western science is not the only relevant way of understanding an environment.
Speaking from his experience with Indigenous people in Arnhem Land in the Northern
Territory, Michael Christie describes the difference between a Western and an
Aboriginal 'science':
Aboriginal science is a m o d e of knowledge production which has evolved to
allow h u m a n beings to fit into rather than outside of the ecology. It is a science
in which all h u m a n dimensions, the social, economic, religious and political
are integrated and interpreted within, and in terms of, the rest of the physical
universe.170
While Western scientists censor out the intuitive, the ideas and traditions of uneducated
people, and the folk wisdom of the past, Aboriginal knowledge makers view m u c h of
the empirical data produced by Western scientists as useless and unproductive because
it is information out of context. Aboriginal environmental knowledge has developed in
parallel with an economy that is based on constant highly tuned responsiveness to the
physical and social environment.171 This detailed, context-specific knowledge is highly
relevant to the management and conservation of biodiversity. However, from the
perspective of Indigenous peoples, there are serious issues to be considered if nonIndigenous people wish to share and use this knowledge.
If there is one thing that is absolutely not free in Aboriginal land tenure
systems and in Aboriginal politic it is knowledge. This point is often
misunderstood by settler Australians who, w h e n told something, feel free to
use that information as they wish.172
The limitations of a Western scientific understanding of the environment and of white
anthropologists interpretations of Indigenous culture are powerfully expressed by
Wandjuk Marika w h o was a leader of the Yolgnu people of East A m h e m Land.

169

Rose B, Land Management Issues: Attitudes and Perceptions amongst Aboriginal People of
Central Australia (1995) Central Land Council, Alice Springs, 10.

170

Christie M J , "Aboriginal Science for the Ecologically Sustainable Future" (1991) 37(1)
Australian Science Teachers Journal 26. For further discussion and comparison of Indigenous
(Native American) and Western science see Peat F D , Blackfoot Physics, A Journey into the
Native American Universe (1994) Fourth Estate, 239-274.

171

Id, 27-28.

172

Rose D B (1996), above n 166, 32.

ch 2

Perspectives

45

There's m a n y books that been written by the anthropologists, but its been all
muddle-up, doesn't m a k e any sense. Sometimes they m a k e m e wild when I
read their words. Their books make m e wild at it because they don't k n o w
m u c h about nature,

what's in the nature.
They don't k n o w about the tree, who is the tree,
what the tree is.
They don't k n o w what the grass is,
who is the grass or what is in the earth
and what in the mountain,
what in the trees.

Tree is tree, yes,
but w e have individual names.
What is m y tree and what is m y mother's?
Whichriveris m y grandmother or which mountain is also
m y mother...and m y grandmother?

Which food is a close relative to us Yolngu.
W e k n o w which is which,
who owns the land
andhow/iw. 173

Deborah Bird Rose writes of her research with the Yarralin and Lingara communities of
the Northern Territory:
I came to understand that Ngarinman people believe that h u m a n life exists
within the broader context of a living and conscious cosmos. Humans' responsibility lies in actions that nurture and enhance h u m a n life, the life of other
species (plants and animals) and the relationships among humans and between
humans and others. Other animal species are believed to be acting equally
responsibly. People, other animals and other categories of beings are moral
agents. The whole cosmos is maintained through conscious and responsible
actions of different life forms. Conflict is recognised as a basic component of
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this system, and responsible conflict is directed toward asserting a balance. It is
impossible to justify the annihilation of groups or species.174

It is the attribution of consciousness to all living things that sets this world-view mos
apart from any world view arising from Western culture. For m a n y Indigenous peoples
it is not just living things that have this consciousness; the sun, m o o n , rain, s o m e rocks
and hills and other 'mythological' beings such as the Rainbow Snake, the Hairy People
and the Stumpy M e n are all moral agents. All have a right to exist, all have their o w n
places of belonging. All have their o w n law and culture.175

A. LANDSCAPE AND ECOSYSTEM MANAGEMENT:
'CARING FOR COUNTRY'
Indigenous people in the Northern Territory often talk about the particular landscapes
that they live in and with as 'country'. Country is not only a c o m m o n noun but a proper
noun: "People talk about country in the same w a y as they would talk about a
person."176 It is an intense and intimate kinship relationship based on mutual
stewardship: "People and country take care of each other."177 Land management is
often translated by and for Indigenous peoples as 'caring for country'. While people are
in their country they can observe its responses to the seasons, maintain an intimate
knowledge of its resources and significance.178 Caring for country has a number of
aspects including managing and protecting sacred sites, conducting ceremonies aimed
at regenerating particular species or to affect the weather, and burning country.179
Sacred sites are often protected as refuges in which no hunting, fishing, gathering or
burning can take place. Such sacred sites m a y be located in areas of importance for
particular species or they m a y be refuges for a large number of species such as rock
holes or soaks in desert areas. Caring for these places is fulfilling a responsibility to
maintain the spiritual wellbeing of these places rather than just for environmental
management. 180
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F e w people seriously doubt any longer that Indigenous people manage the living
resources of their lands and seas. Nancy Williams asserts that from her experience as an
anthropologist in the Northern Territory it is clear that Indigenous management is
explicit and principled.181 This management has altered the balance and distribution of
species in the environment, most notably through the use of fire.182 The extent of the
Indigenous impact on the Australian environment prior to European colonisation has
become a highly contentious issue that has become the subject of study and speculation
across a range of Western academic disciplines. The debate focuses on the use of fire
and the possible role of Indigenous people in the extinction of the megafauna — a suite
of large fauna, including m a m m a l s , birds and reptiles that became extinct in the late
Quaternary period.183 The debate about this 'prehistoric' impact is not directly relevant
here but it has had the effect of unsettling non-Indigenous assumptions about Australia
as a pristine, primordial and pure landscape and Indigenous people as part of nature and
therefore also 'pure'.184

For Indigenous people, such as the Yolgnu of northeastern Arnhem Land, conservation
of resources is a conscious concern. For example, w o m e n dig some varieties of yams in
such a w a y that a proportion which will regenerate is left in the ground.185 Bruce Rose
undertook a study of central Australian Indigenous peoples' perceptions of conservation
and land management issues. H e found that European notions of conservation are not
well understood by Aboriginal people.
This stems from the w a y Aboriginal people relate to the natural world through
their framework of understanding as set d o w n in the Dreaming. T h e nonAboriginal concept of conservation management involves active intervention
in the natural world to attempt to control the processes and events occurring
there

Aboriginal 'management' of the environment is understood through

song and ceremony. It is seen to be more of an integrated process whereby
knowledge of the natural world is gathered through personal experience and
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passed on through tradition and culture. Aboriginal land management links
people to the environment rather than giving them dominion over it.186

Indigenous people in the Northern Territory have expressed different perceptions to that
of Western scientists about the 'health' or 'degradation' of country. Indigenous people
have asserted that the health of the land is only maintained while people have access to
their country and can care for it in the appropriate ways. T h e health of the land is
diminished w h e n the connection between custodians and the land is eroded, and the old
people w h o carry out ceremonies and sing songs for the country and burn in accordance
with Indigenous law pass away. A s Rose describes:
W h e n there is nobody looking after the land it becomes 'sick'. Degradation is
seen as the result of non-use rather than over-use, through lack of Aboriginal
traditional management. 187
Indigenous people m a y be reluctant to intervene in ecological processes except in
limited and localised ways, or in ways that are authorised by accumulated experience,
expressed as Dreaming or Law. 188

Different cultural groups in Indigenous society have different systems for describing
and classifying different parts of their country. For example the Tiwi have a flexible
biogeographic taxonomy based on the suffix "-iyanga" which translates as 'the habitat
o f and can be applied to any target plant or animal species as a descriptor of the
ecosystem in which it can be found.189 It is clearly useful to Indigenous people to be
able to categorise parts of country in different ways, just as ecologists do in the Western
tradition. That there is a diversity of approaches to this task, matching the different
needs and purposes of different groups is not surprising. However, if a conservation
goal of 'conserving the diversity of ecosystems' were imposed on this country it would
not necessarily be clearly understood or accepted by the Indigenous owners. It m a y be
the case that the Indigenous categorisation corresponds roughly with the Western
scientific one, but this can by no means be guaranteed.

B. S P E C I E S C O N S E R V A T I O N ?
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A s well as naming different parts of the landscape, Indigenous people have names for
the different types of organisms around them. These systems are specific to particular
groups of Indigenous people. A number of studies have shown that an Indigenous
perspective will challenge the w a y Western scientists have classified species.190 For
example, a fauna survey in Uluru National Park conducted jointly by the Australian
National Parks and Wildlife Service, C S I R O and members of the Mutitjulu Community
(Anangu people) has provided the basis for a study of comparative taxonomy. In some
cases it w a s possible to match scientific and A n a n g u names, but in other instances
either A n a n g u grouped animals that the scientists identified as separate species, or vice
versa.191 It is clear that both groups related to kinds of animal, but differed to s o m e
extent on the classification of these kinds.

In an Indigenous world-view described by Deborah Bird Rose the value of other species
is pre-given in the sacred origins of the world. Life needs no justification:
Just as no justification is required to hunt and kill in order to support one's
o w n life, so there is no justification required for asserting that other living
things also want to live, and have the right to live their o w n lives. It follows
that other species as well as humans, have therightto conditions which enable
their lives to continue through time: minimally to the waters and foods on
which they depend, and to the sanctuaries in which they cannot be hunted and
gathered or harmed in any way. 192
This reference to sanctuaries probably refers to the connection between sacred sites and
refuges for certain species referred to elsewhere by Bird Rose. 193
People have specific responsibilities for particular species through totemic relationships.194 T h e totemic relationship invariably requires that people take responsibilities
for their relationship with other species, and learn that their o w n well-being is
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inextricably linked with the wellbeing of their totemic species.195 It is often forbidden
(permanently or on a temporary basis) to kill one's o w n totemic species, and some
people do not eat their o w n species.196 The totemic system links a diversity of species
with a diversity of people in a relationship of care and responsibility. However, there is
no indication that all species are the subject of totemic relationships or are affected by
them.
The philosophy of Central Australian Aboriginal people brings a very different
perspective to issues such as species extinction and feral animal control. Feral animals
are widely regarded by scientists as having caused significant damage to Australia's
biodiversity (including having caused species extinction) and therefore need to be
controlled.197 In contrast, Bruce Rose found that the Indigenous people that he
interviewed saw the contemporary ecosystem as an integrated whole, so they don't see
some species as belonging while others do not:
Aboriginal people believe that all animals have a right to be on country.
Rangers should take care of them all, they say. The worth of an animal lies in
its ability to live and flourish in the environment, not in its claim to being an
original component of the fauna.198
Ethics and value judgments which support playing favourites with some species
over others do not fit easily with the Aboriginal world view.199
M a n y feral animal species that occur in Central Australia have become an important
part of people's diet in some communities, including rabbits, cats and camels. A s such,
they are seen as a valuable resource that should not be wasted. In general, people were
against killing animals simply as an environmental control measure.200

Perceptions of extinction by Indigenous people may also be very different to the
mainstream Australian view. Again, the report prepared by Bruce Rose for the Central
Land Council is a valuable source. M a n y people interviewed by Rose do not necessarily
accept the finality of extinction. A commonly held view in Central Australia as to w h y
animals had gone from country was that the old people w h o k n e w the L a w had passed
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away, and as a result the activities which are important to the health of the country had
not been carried out. A s a consequence, it was felt that the animals had gone away, but
might be living somewhere else.201
M a n y people expressed a sense of loss that the animals were no longer around
but there w a s also a pervading sense of passive acceptance about what had
happened. Rather than question w h y the animals had gone and then attempt to
bring them back, Aboriginal people accept what they perceive as a change in
circumstances which is beyond their control. While the most commonly held
view of the cause of extinctions was peoples' inability to carry on ceremony
and look after land there is no-one to blame for this....202
Aboriginal people are generally supportive of proposals to reintroduce
endangered species to their country, but they also have a reasonable scepticism
about the likelihood of these programs succeeding. In their opinion the animals
might be brought back, but whether they will be able to survive without the
proper Aboriginal law to look after them is uncertain. Researchers have used
the re-introduction argument to recruit Aboriginal support for their work but
the outcomes hoped for have not been forthcoming. A s a result s o m e
Aboriginal People question the motivation for such programs.203

IV. C O N C L U S I O N

As Takacs revealed in his research, the term biodiversity conservation was created by
small group of scientists as a means of promoting their vision of nature conservation.
A n d yet, no clear meaning or goal for biodiversity conservation emerges from the
scientific literature. There is, however, a rapidly expanding literature on the
measurement and description of biodiversity that takes us well beyond a simple focus
on endangered species. Data is being collected in a rather ad hoc fashion, guided by
subjective interest and ease of access, but it is better than nothing.204 A s Lesley Head
puts it:
our understanding of environmental problems in the long term and on the
broad scale is inescapably dependent on science in all its remotely-sensed,
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computer-modelled glory; however important it is to deconstruct science's
narratives and to understand its social context, it remains a tool w e cannot do
without.205

At the same time as we recognise the crucial role of science, we must also look beyond
it. Biodiversity conservation will not succeed unless w e use cultural diversity to our
advantage and m a k e the most of all the knowledge available. Michael Christie explains
that he has learned from Indigenous people that w e should not be "so m u c h out to
discover the one true picture of reality, but rather, to construct the fullest and clearest
picture of the situation w e can, by integrating the best of our collective knowledge". 206
In all cases, w e must recognise that all knowledge is contingent and imperfect and must
constantly be renegotiated in an ever-changing physical and social universe.207

A significant motivation for the promotion of biodiversity conservation among
conservation biologists appears to have been the love they feel towards the subjects of
their research coupled with their distress at seeing so m a n y species disappear. A n d yet,
m a n y writers in conservation biology still cloak their writing in objectivism/positivism
and seek to develop and impose 'universal' values. In doing so they obscure the
complex mixture of fact and values that is central to this discipline. Scientific method
cannot determine priorities and goals for conservation. These are matters that derive
from feelings, beliefs, needs and values. The reluctance of scientists to admit this and to
let go of the objectivist/positivist approach creates two significant problems for
biodiversity conservation:
(i) It denies the legitimate interests and values of m a n y non-scientists. This is m a y
lead to unjust outcomes if the perspectives of those with less power in society,
such as Indigenous people, are not heard or respected.
(ii) It leaves scientists vulnerable to attack from those opposing their vision for
biodiversity conservation. It is relatively easy to expose the imprecision of
biodiversity conservation and expose its political and value-based aspects. It
could be derided as 'poor science', lacking in 'rigour' from the point of view of
scientific method.
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O f course, if scientists do become more honest about their values and feelings they m a y
lose s o m e of their power. I agree with Takacs w h e n he concludes that scientists should
have a role in analysing and seeking to solve the problems associated with biodiversity
conservation only "to the extent that they participate as concerned citizens with a
distinctive w a y of understanding the world and a distinctive interest in the outcome". 208

Those writers in the discipline of environmental ethics who have explored the meanings
of biodiversity conservation have tended to focus on the debate around intrinsic versus
instrumental values. T h e quest for universal values is also pursued b y s o m e
environmental ethicists with m u c h the same narrow Western perspective as that found
a m o n g the scientists. Overall, the literature from environmental ethics is valuable
insofar as it describes and explores the basis for a great diversity of values in relation to
biodiversity. There are pointers towards the difficult choices that must be m a d e to set
clear goals for biodiversity conservation, but few suggestions for appropriate methodology for reaching them.
It is impossible to develop a socially neutral concept of nature209 or biodiversity
conservation. F r o m both a moral and a pragmatic point of view it is necessary for
biodiversity conservation to be able to encompass all of the perspectives discussed
above. From a moral point of view it is necessary to consider social justice. Biodiversity
conservation is potentially oppressive to some people. If it is defined and implemented
exclusively by white Australians, it will be an extension of colonialism, an exercise of
power which will further dispossess Indigenous people of their relationship with
Country. If positivist Western science remains the privileged discourse within the
'conservation' movement, biodiversity conservation m a y also be oppressive to other
less powerful people in the White colonial society, such as some pastoralists and other
rural people. From a pragmatic point of view, it is only if the people w h o live in an area
appreciate the need to protect its biodiversity, and have the desire and the power to do
so, that there is any realistic chance of success.210 I believe that w e must strive for
shared meanings for biodiversity conservation, negotiated in the relevant social and
environmental context, rather than perpetuate the search for universal values.

As it stands at the moment, the term biodiversity conservation is far too vague to
provide a robust platform for legislation or social action. A huge amount of time and
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m o n e y could be wasted on ad hoc measures if there is no clear idea of what biodiversity
conservation is ultimately trying to achieve. W e need to develop goals to provide
direction for action. Determining the goals in different regions and at different levels of
society should be the priority for any initiative in biodiversity conservation. There will
also need to be decisions about the methods to be adopted to achieve these goals and the
means to ensure compliance. There will be a global aspect to biodiversity conservation
that considers the needs of humanity as a whole and the m a n y transboundary aspects of
ecology. There is also a need for goal setting at a national, state or regional and local
level. S o m e h o w these various levels will have to be integrated.211 These goals could
easily be determined in a purely 'top-down' manner with reference to the needs and
values of a privileged few. A n d yet, as argued above, this approach is unlikely to
succeed on its o w n terms. A n alternative approach that is emerging concurrently from a
diversity of disciplines advocates a focus on an inclusive process of goal setting.212
This is the approach that I find most persuasive. In the chapters that follow I will
examine both the values and goals embedded in the legislation most directly relevant to
biodiversity conservation in the Northern Territory. I will also consider whether this
legislation requires any explicit process for future goal-setting for conservation.

An ethic that accords with a process-oriented approach to biodiversity conservation is
that described by D o n Marrietta as a "contextual environmental ethics" that
incorporates a type of moral pluralism.213 A contextual ethical system is one that
acknowledges more influence of the situation in shaping ethical norms than most other
approaches allow.
Contexts are always specific and particular: a context is an actually existing
situation in which there are people with their needs and interests and their
beliefs and values. Also part of the context are the possibilities for doing good
or harm. 214
The context includes the environment, the whole Country of which w e are part. I
believe that a just and effective process to set goals for biodiversity conservation would
be based on such an ethic of moral pluralism. Marrietta argues that the best approach to
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take is to recognise the interests and values of all the people touched by a decision, take
account of what is k n o w n about the situation, consider the consequences of all proposed
solutions and creatively search out alternative solutions. All these matters must then be
carefully weighed and a decision m a d e on the basis of careful judgment.215

Absolute rules do not have a place within this process-based approach. Moral principles
and values do have a place.216 Principles and values are needed to work out the detail
of h o w the decision-making processes will be structured. It is necessary to define the
relevant context, determine whose interests are relevant and w h o will actually m a k e the
decisions. Principles will also guide the decision-making process. Moral pluralism
holds that each moral principle is justified (but not necessarily equally justified in a
particular context) and an availability of independent principles is an enrichment of
ethics. W h a t is required is a responsible approach that provides justification for using
the principle or principles employed at any time. Marrietta discusses Christopher
Stone's approach to moral pluralism, making it clear that it is not a form of moral
subjectivism. T h e selection of principles to use in a given context is not arbitrary.217
Marrietta stresses that the main concern should be to have adequate reasons for using
different principles; some moral positions are not supportable with evidence and sound
arguments, while others can be supported.218 Even world-views can be argued and
exposed to scrutiny. W e have to acknowledge diversity and negotiate differences and
shared principles and values.219 This will inevitably be an extremely difficult and
daunting task.

I have identified below the principles/values that emerge most clearly from the
literature reviewed above, and that seem to have strongest justification and relevance in
the Northern Territory context. They provide a framework for the review of existing
law and policy relevant to biodiversity conservation. T h e list is tentative and by no
means exhaustive. It is beyond the scope of this chapter to fully justify each choice.
However, they will be discussed further in the context of the following chapters. I will
see where the principles are supported (the opportunities for biodiversity conservation)
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and also where they are opposed or ignored (the obstacles to biodiversity conservation).
T o conservationists they m a y appear too vague and lacking the quality of prescriptive
rules that m a n y find comforting. For those not motivated b y nature conservation they
m a y simply seem sentimental, misguided and impractical However, I believe that these
are principles that are fundamental for biodiversity conservation:
(i) Respect for other life forms. This is the recognition of anthropocentric intrinsic
value, or the existence value of other non-humans, ie. a recognition by humans of
the urge to live found in all living things.220 It is also in accord with the spiritual
relationship Indigenous peoples have with non-human life forms. A s discussed
above, it does not m e a n that non-humans m a y not be killed. It does m e a n that
persuasive reasons ought to be given for such killing. Meeting h u m a n needs and
controlling impacts on other non-human species are c o m m o n reasons given for
killing that will often, but not always be persuasive. Examining the method of
killing m a y also be necessary to accord respect.
(ii) Stewardship. This principle asserts that those w h o have rights to land and living
things should also have responsibilities for care and management. 221 Stewardship
will m e a n different things in different contexts. The important aspect is the allocation and acceptance of responsibility. Stewardship m a y m e a n working towards
environmental stability in s o m e contexts and promoting or coping with
environmental change in another.222 It m a y m e a n managing or prohibiting h u m a n
access to certain areas. It means being constantly alert to the environment,
observing and assessing change and its causes. Scientific perspectives on
ecosystem management and Indigenous peoples' approaches to 'caring for
Country' will both be important resources for determining stewardship
responsibilities.
(iii) The value ofwildness. Something is wild to the extent that it is not humanised. A n
entity is humanised in the degree to which it is influenced, altered or controlled by
humans. 223 A s discussed above, the scientific literature no longer supports the
notion of objective or absolute 'naturalness'. A n alternative term to 'naturalness'
m a y help to free biodiversity conservation from outdated notions of 'nature'.
Wildness is an instrumental value grounded in aesthetics and spirituality and by
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many peoples' desire to confront and honour the 'other'. It can also be approached
from a scientific perspective. It is justified in order to protect some places, species
and ecological processes from h u m a n intervention that m a y harm them and harm
the psychological and/or physical welfare of humans. It is recognised most clearly
in Indigenous culture through the protection of sacred sites. Valuing wildness is an
important aspect of respect for other organisms and stewardship. It will vary with
the context and m a y be trumped by other values and principles.
(iv) The importance of history and relationship. Holland insists on the crucial importance of the fact that the natural world is a historically particular phenomenon to
which w e are uniquely related.224 This is understood in a very deep w a y by
Indigenous peoples and increasingly by scientists studying the history of evolution.
It is this principle, along with respect, that justifies and explains concern about
extinction and irreversibility in environmental change. W e do tend to get attached
to the w a y things are now. Valuing this historical phenomenon is justified by the
fact that it is this environment in which h u m a n lives are embedded. It would be
incoherent to value h u m a n life without valuing the natural world that m a d e it
possible.225 However, Holland makes it clear that:
valuing the natural world can only be conditional, provisional and contingent. It
has to be contingent insofar as the character of the natural world itself is contingent; it has to be provisional insofar as w e do not k n o w what the future of this
particular world holds in store; it has to be conditional inasmuch as w e do not
k n o w the present world fully and cannot commit ourselves to value it c o m e
what may. 2 2 6
(v) Prudence. The diversity of values and perspectives discussed in the literature and
the lack of clear goals for biodiversity conservation suggest that w e should
consider every part of biodiversity as valuable while w e c o m e to understand what
it means to humanity. W e should err on the side of preservation while w e do not
have clear answers.227
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Chapter 3

A LEGAL AND POLICY PERSPECTIVE ON THE
MEANING AND GOALS OF BIODIVERSITY
CONSERVATION IN AUSTRALIA
The aim of this chapter is to complete the interdisciplinary analysis of the meaning and
goals of biodiversity conservation with a legal perspective. This will be supplemented
by an examination of Commonwealth Government policy on biodiversity conservation.
The chapter will cover the United Nations Convention on Biological Diversity ( C B D )
and Australia's national response to this Convention, that is, the National Strategy for
the Conservation of Australia's Biological Diversity and the Environment Protection
and Biodiversity Conservation Act 1999 (Cth) ( E P B C Act). It will consider the
following questions in relation to these documents:
• H o w is biodiversity conservation defined? Is the meaning clear?
• Are the goals and priorities of biodiversity conservation identified? If so, what are
they and by what process they been identified?
• If goals have not been identified, is there a process for identifying goals and
priorities for biodiversity conservation?
• Are principles and values identified to guide biodiversity conservation efforts? If
so, are they consistent with those that emerge from the previous chapter? D o any
additional principles emerge?

I. BACKGROUND TO THE INTERNATIONAL LAW ON BIOLOGICAL
DIVERSITY
An international concern for the conservation of the biological resources within State
jurisdiction has only recently emerged in international law and policy. T h e Stockholm
Declaration arose out of the 1972 United Nations Conference on the H u m a n
Environment at which 113 States were present.1 It does not use the term 'biological

Blay S K N and Piotrowicz R W "Biodiversity and Conservation in the Twenty-First Century: A
critique of the Earth Summit 1992" (1993) 10 EPLJ 450,450.
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diversity' but it clearly identified a need for States to safeguard the "natural resources of
the earth including air, water, land, flora and fauna and especially representative
samples of natural ecosystems".2 Principle 4 proclaimed that:
M a n (sic) has a special responsibility to safeguard and wisely manage the
heritage of wildlife and its habitat which are n o w gravely imperilled by a
combination of adverse factors. Nature conservation including wildlife must
therefore receive importance in planning for economic development.
Subsequent to this Declaration a number of significant international treaties were
negotiated concerning the conservation of fauna and flora and the protection of habitats
and ecosystems. T h e most significant of these conventions cover: internationally
important natural sites (the World Heritage Convention),3 the specific threat of trade in
endangered species (CITES), 4 a specific ecosystem type (the Ramsar Convention), 5
and a group of species (the Bonn Convention).6
A further development was the formulation in 1980 of the World Conservation
Strategy7 by the International Union for the Conservation of Nature (IUCN) as part of a
collaborative effort with the United Nations Environment Program ( U N E P ) , the
Worldwide Fund for Nature ( W W F ) , the U N ' s Food and Agriculture Organisation
( F A O ) and U N E S C O . This Strategy defined the three fundamental objectives of living
resource conservation as being:
(a) to maintain essential ecological processes and life support systems;
(b) to preserve genetic diversity; and
(c) to ensure the sustainable utilisation of species and ecosystems.8

Declaration of the United Nations Conference on the Human Environment (Stockholm), U N Doc.
A/CONF.48/14/Rev.l, Principle 2.
Convention for the Protection of the World Cultural and Natural Heritage, Done at Paris 23
November 1972, 27 U T S 37, 11 I L M 1358 (Entered into force 17 December 1975).
Convention on International Trade in Endangered Species of Wild Flora and Fauna, Done at
Washington 3 March 1973, 983 U N T S 243, 12 I L M 1085 (Entered into force 1 July 1975).
Convention on Wetlands of International Importance especially as Waterfowl Habitat, Done at
Ramsar 2 February 1971. 996 U N T S 245, 22 I L M 698 (Entered into force21 December 1975)
(Convention on Wetlands).
Convention on the Conservation of Migratory Species of Wild Animals, Done at Bonn 23 June
1979. (1980) 19 I L M 15. (Entered into force 1 November 1983) (Bonn Convention or C M S
Convention).
I U C N World Conservation Strategy: Living Resource Conservation for Sustainable Development
(1980) Gland, Switzerland.
Id, Section 1.
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In 1982 the United Nations General Assembly formally adopted the World Charter for
Nature.9 The first four paragraphs of the General Principles of the Charter provide that:
1. Nature shall be respected and its essential processes shall not be impaired.
2. The genetic variability of the earth shall not be compromised: the population levels of all life forms, wild and domesticated, must be at least
sufficient for their survival, and to this end necessary habitats shall be
safeguarded.
3. All areas of the earth, both land and sea, shall be subject to these principles
of conservation; special protection shall be given to unique areas, to
representative samples of all the different types of ecosystems and to the
habitats of rare or endangered species.
4. Ecosystems and organisms, as well as the land, marine and atmospheric
resources that are utilised by m a n , shall be managed to achieve and
maintain the optimum sustainable productivity, but not in such a w a y as to
endanger the integrity of those other ecosystems or species with which they
coexist.

II. THE UNITED NATIONS CONVENTION ON BIOLOGICAL DIVERSITY
Proposed legal principles regarding State responsibilities in relation to biological
diversity were proposed by the World Commission on Environment and Development
in 1986. It was also in this same year that members of the scientific community in the
U S A launched their public campaign for biodiversity conservation with the National
Forum on BioDiversity in Washington D C . The World Commission proposed to require
States to:
• maintain ecosystems essential for the functioning of the biosphere "in all its
diversity";
• "maintain biological diversity" b y ensuring the survival and promoting the
conservation of all species of flora and fauna in their natural habitat; and
• observe the principle of "optimum sustainable yield" with regard to the
exploitation of living resources.10

9

U N G A Res 37/7; U N Doc. A/37/51 (1982).

10

Draft Convention on Environmental Protection and Sustainable Development, adopted by the
Experts Group on Environmental Law (June 1986) Article 3, in Munro JD and Lammers JG
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This proposal was one of the factors that led the Governing Council of U N E P to initiate
the drafting of the Convention on Biological Diversity.11 A n Expert Working Group
w a s established, and subsequently converted into an Intergovernmental Negotiating
Committee in which some 70 States participated. Resolution 44/228 of the United
Nations General Assembly brought the conservation of biological diversity within the
mandate of the U N Conference on Environment and Development (often referred to as
the Rio Conference or the Earth Summit). This m a d e it essential that the negotiations
result in a convention ready for signature at Rio in June 1992.12 Negotiations on
substantive issues relating to the Convention were still taking place during the Rio
Conference13 which w a s attended by 170 States.14 T h e Convention on Biological
Diversity w a s adopted by the Conference and w a s opened for signature on 5 June
1992.15 T h e Convention entered into force on 29 December 1993 upon ratification by
thirty countries. Australia ratified the Convention on 18 June 1993.16
The Biodiversity Convention conforms with a number of key principles of international
law well established prior to 1992. In international law the exploitation of natural
resources has been regarded as an aspect of national sovereignty. Under this principle
each State is free to exploit the biological resources within its territory pursuant to its
o w n environmental policies. This sovereign right of a State over its o w n biological
resources is reaffirmed in the Preamble of the Convention and in Article 3. Thisrightis
coupled with a responsibility to ensure that the activities of a State within its
jurisdiction or control do not cause damage to the environment of other States or of
areas beyond the limits of national jurisdiction. Beyond these established principles of
international law, the existence of the Convention is evidence of a perceived need for
States to cooperate to address the effects of the exploitation of biological resources
within State jurisdictions. This principle of State co-operation is established in Article 5
in relation to matters beyond national jurisdiction (such as the high seas) and "other
matters of mutual interest, for the conservation and sustainable use of biological

Environmental Protection and Sustainable Development (1986) Graham and Trotman / Martinus
Nijhoff, London / Dordrecht.
11

U N E P Governing Council Resolution 14/26 (1987). See also Boyle A E "The Rio Convention on
Biological Diversity" in B o w m a n M and Redgwell C International Law and the Conservation of
Biological Diversity (1996) Kluwer L a w International, London 33-50, 35.

12

Ibid.

13

Id, 36.

14

Blay S K N and Piotrowicz R W , above n 1, 450.

15

United Nations Convention on Biological Diversity Done at Rio de Janeiro 5 June 1992, A T S 1993
No. 32; 31 I L M 818 (Entered into force 29 December 1993) (Biodiversity Convention or C B D ) .
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diversity". It is then developed throughout the text of the Convention in relation to
•

1*7

specific issues such as the provision of financial support to developing countries,
access to and transfer of scientific and technical advances in research,18 developing
education and public awareness programs, 19 response to emergencies,20 and the
exchange of information.21 T h e intention of the Convention is to enhance and
complement existing international arrangements for the conservation of biological
diversity and the sustainable use of its components. 22 Article 22 states that the
provisions of the Convention shall not affect the rights and obligations of any
Contracting Party derived from existing international agreements except where the
exercise of those rights and obligations would cause serious damage or threat to
biological diversity.

A. T H E M E A N I N G O F B I O D I V E R S I T Y C O N S E R V A T I O N

In their critique of the Biodiversity Convention, Blay and Piotrowicz point out that
"(O)ne would expect a properly designed convention to demonstrate a comprehensive
appraisal of biodiversity." ^ In this respect the Convention is somewhat disappointing.

The Convention provides definitions of key terms, some of which are important in
ascertaining the meaning and goals of biodiversity conservation in international law:
Biological diversity is defined in Article 2 of the Convention to m e a n "the
variability among living organisms from all sources including, terrestrial, marine
and other aquatic ecosystems and the ecological complexes of which they are
part: this includes diversity within species, between species and of ecosystems."
Biological resources are defined to include "genetic resources, organisms or parts
thereof, populations, or any other biotic component of ecosystems with actual or
potential use or value for humanity".

16

Treaty Action 1993, 1993 ATS No. 1. at 17.

17

Biodiversity Convention, Articles 8(m), 9(e), 15(7), 16, 20, 21.

18

Biodiversity Convention. Articles 12(c), 16,18.

19

Biodiversity Convention, Article 13(b).

20

Biodiversity Convention, Article 14(e).

21

Biodiversity Convention, Article 17.

22

Biodiversity Convention, Preamble.

23

Blay S K N and Piotrowicz R W , "Biodiversity Conservation in the Twenty-First Century: A Critique
of the Earth Summit 1992" (1993) 10(6) EPLI 450,452.
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Ecosystem means "a dynamic complex of plant, animal and micro-organism
communities and their non-living environment interacting as a functional unit".
Habitat means "the place or type of site where an organism or population
naturally occurs".
The Convention makes it clear that, in relation to the conservation of biological
diversity, Western science is privileged over other knowledge systems. The terms used
in the Convention to describe and categorise biological diversity are all derived from
Western science; ecosystems, habitats, species, populations, genes and genomes. 2 4
While it includes the well-known categories of species and ecosystems, it also goes
beyond these categories to include genetic diversity. The process of evolution as it is
understood through Western science is also a fundamental concept in the Convention.25
The breadth of the definition of 'biological diversity' reflects the vision of the scientists
w h o conceived the idea. A s such, it has the advantage of being fresh, all-inclusive and
very adaptable while appearing to carry the weight of scientific authority, clarity and
objectivity. However, the definition does not include those aspects of biodiversity
relating to ecological processes or functions such as productivity and nutrient cycling
and the interrelationship between components of biodiversity and their abiotic
environment. Process has been excluded in favour of categories that are 'object-like' in
nature. S o m e of the strengths of the idea have already been lost with this translation into
law.
As well as creating and defining the concept of biodiversity in the language of Western
science the Convention goes on to identify a major scientific project. T h e Preamble
highlights the "general lack of information and knowledge regarding biological
diversity and of the urgent need to develop scientific, technical and institutional
capacities to provide the basic understanding upon which to plan and implement
appropriate measures". Article 12 stresses the need for "scientific and technical
education and training" and the promotion of research. Article 25 establishes a
subsidiary body on scientific, technical and technological advice to provide advice to
the Conference of the Parties relating to the implementation of the Convention.

Western scientific understandings of biodiversity are contrasted in the Convention with
the "traditional knowledge, innovations and practices" of indigenous and local
communities. Article 8(j) states that each Contracting Party shall:

24

Biodiversity Convention, Preamble, Article 2, Annex I.

64
Subject to national legislation, respect preserve and maintain knowledge,
innovations and practices of indigenous and local communities embodying
traditional lifestyles relevant for the conservation and sustainable use of
biological diversity and promote their wider application with the approval and
involvement of the holders of such knowledge, innovations and practices and
encourage equitable sharing of the benefits arising from the utilisation of such
knowledge, innovations and practices.
The exploitation of indigenous and local knowledge without according the holders of
that knowledge respect or equitable benefits is part of the problem that the Convention
seeks to address. However, in the terms of the Convention this must be achieved
without unsettling the dominance of Western scientific thought.
Although it is picked up elsewhere in the Convention,26 the definition of biological
diversity in the Convention fails to stress the importance of seeing humans as part of
'nature' rather than separate from it. Blay and Piotroicz note:
Such definitions tend to treat h u m a n activities and impacts as interventions
into biophysical systems as opposed to being long-standing interactive
elements or processes in such systems and as such directly responsible for
m u c h of the diversity of species, habitats and ecosystems.27

B. T H E G O A L S O F B I O D I V E R S I T Y C O N S E R V A T I O N

The Biodiversity Convention is a framework convention. The framework treaty is a
relatively n e w method of international law making which has been used as the model
for a number of major international environmental agreements. It is left to State parties
to determine h o w most of its provisions are to be implemented. The Convention does
not define precise goals, principles or obligations, set targets or provide lists of sites or
species to be protected.28 Parties m a y respond to n e w scientific and/ or socio-economic
information, as such data becomes available. A s with other framework conventions,
there is a two-step process of law creation whereby the parties initially agree to a
relatively vague convention that imposes few substantive duties and then meet regularly

25

Biodiversity Convention, Preamble, Article 2.

26

For example, in the emphasis on sustainable use of biological resources, discussed below.

27

Blay S K N and Piotrowicz R W (1993), above n 23,452.
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to set more specific requirements which may lead to binding protocols on particular
subjects.29 T h e organs of the Biodiversity Convention which will facilitate this further
action are the Conference of the Parties, the Secretariat, and the Subsidiary B o d y on
Scientific, Technical and Technological Advice.

The Objectives of the Convention (Article 1) are threefold:
• the conservation of biological diversity;
• the sustainable use of its components; and
• the fair and equitable sharing of the benefits arising out of the utilisation of
genetic resources.
T h e concept of conservation is only defined with respect to the difference between insitu and ex-situ conservation.
In-situ conservation means the conservation of ecosystems and natural habitats
and the maintenance and recovery of viable populations of species in their
natural surroundings and, in the case of domesticated or cultivated species, in
the surroundings where they have developed their distinctive properties.
Ex-situ conservation m e a n s the conservation of components of biological
diversity outside their natural habitats.30
The concept of sustainable use is defined as follows:
Sustainable use means the use of components of biodiversity in a w a y and at a
rate that does not lead to the long term decline of biological diversity, thereby
maintaining its potential to meet the needs and aspirations of present and future
generations.31

The definition of conservation, such as it is, does not establish goals for biodiversity
conservation other than to identify that the prevention of species extinction is a central
concern. Conservation of genetic diversity is not mentioned at all, perhaps because it is
an extremely difficult concept to grasp and is not readily reducible into 'objective'
scientific terms. T h e definition of 'sustainable' is, however, broad enough to include
genetic diversity.

28

Glowka L et al. (1994) above n 5,1; Burhenne W E "Biodiversity: The Legal Aspects" in Wells R N
(ed), Law, Values and the Environment, A Reader and Selective Bibliography (1996) Scarecrow
Press, Maryland, 61.

29

Hendricks B "Postmodern possibility and the Convention on Biological Diversity" (1996) 5 New
York University Environmental Law Journal 1, 9-10.

30

Biodiversity Convention, Article 2.
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Within the category of biological diversity the Convention identifies certain parts that
are considered "important for its conservation and sustainable use" thereby identifying
some indicative priorities for conservation. These are set out in A n n e x I as follows:
1. Ecosystems and habitats: containing high diversity, large numbers of
endemic or threatened species, or wilderness; required by migratory species;
of social, economic, cultural or scientific importance; or which are
representative, unique or associated with key evolutionary or other
biological processes;
2. Species and communities which are: threatened; wild relatives of
domesticated or cultivated species; of medicinal, agricultural or other
economic value; or of social, scientific or cultural importance; or importance for research into the conservation and sustainable use of biological
diversity, such as indicator species; and
3. Described as genomes and genes of social, scientific or economic
importance.
The Convention has been criticised for failing to include list of all globally important
areas or a priority list of species as a means of focussing attention at the national and
international level on the need to conserve them.32

Boyle notes that
this is not a 'preservationist' convention: it assumes h u m a n use and benefit as
the fundamental purpose for conserving biodiversity limited only by the
requirement of sustainability and the need to benefit future generations.33
It is not m a d e clear h o w specific resources are to be managed or h o w the priorities of
the present and future are to be reconciled.34

31

Biodiversity Convention, Article 2.

32

D e K l e m m C and Shine C, Biological Diversity Conservation and the Law: Legal Mechanisms for
Consen'ing Species and Ecosystems (1993) I U C N , Gland, 162; Christie E, "The Eternal Triangle:
The Biodiversity Convention, Endangered Species Legislation and the Precautionary Principle"
(1993) 10(6) EPLI 470,473.

33

Boyle A E (1996) above n 11, 38. See also Burhenne W E (1996) above n 28, 63.

34

Ibid; Christie E (1993), above n 32,473.
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B. P R I N C I P L E S A N D V A L U E S
The Preamble of the Biodiversity Convention begins with a number of statements about
the value of biological diversity and its components. Firstly, the Contracting Parties are
Conscious of the intrinsic value of biodiversity and of the ecological, genetic,
social, economic, scientific, educational, cultural, recreational, and aesthetic
values of biodiversity and its components.
Secondly, it is said to be important for evolution and for maintaining life-sustaining
systems of the biosphere. Thirdly, the conservation of biological diversity is said to be a
c o m m o n concern of humankind. 35 This recognition of a wide range of values takes the
concept of biodiversity beyond a narrow scientific concept and for that reason it is a
very important aspect of the Convention. However, some of the types of value identified are problematic. It has been argued in the chapter above that there are difficulties
with the idea of intrinsic, ecological and genetic value. A s B o w m a n notes, the bold
recognition of intrinsic value in the first paragraph of the Preamble is a particularly
striking feature.36 This does not m e a n that these values should not be included, but they
do not establish a particularly robust basis for conservation efforts.

In relation to intrinsic value, Bowman also notes that the Convention does not explore
the question of the precise locus of value in any depth. T h e Convention, through its
express reference to the intrinsic value of "biological diversity" and its components,
locates value in individual organisms as well as species and ecosystems, despite the
philosophical and scientific difficulties with the later two components. 37 H e concludes
that the reference to intrinsic value in the Convention points to
an unresolved internal conflict at the heart of the biodiversity concept itself. It
is not easy to see h o w the concept can prove capable of bearing the substantial
load it is likely to be asked to carry in the field of global conservation in the

35

The reference to the "common concern of mankind" is significant in that it legitimises international
interest in the conservation and use of biological resources otherwise within the territorial
sovereignty of other States. See Boyle A E (1996) above n 12, 40; and Timoshenko A S , "Ecological
Security: Response to global challenges" in Weiss E B (ed), Environmental Change and
International Law: New Challenges and Dimensions (1992) United Nations University Press,
Tokyo, 413,416-418.

36

B o w m a n M "The Nature, Development and Philosophical Foundations of the Biodiversity Concept
in International L a w " in B o w m a n M and Redgwell C (eds), International Law and the
Conservation ofBiological Diversity (1996) Kluwer L a w International, London 5-32, 20.

37

Id, 21-26.
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absence of some hard thinking about fundamental philosophical questions and
their practical legal consequences.38
T h e Convention also places value in the concept of naturalness. T h e Preamble states
that it is a fundamental requirement for the conservation of biological diversity that
there is in situ conservation of natural habitats and the maintenance and recovery of
populations in their natural surroundings. The usage of this term must be considered
problematic given the impossibility of isolating h u m a n s from the rest of the
environment and the reality of constant environmental change. This is not to say that
wildness or naturalness is not an important value. I have argued above that the degree
of humanisation will be an important factor in conservation. Care must be taken in
assuming that 'natural' can be an absolute or objective guide for conservation.

A number of other principles emerge from the text of the Convention and its Preamble.
O n e of the most prominent of these is equity. It is raised in Article 1 in relation to the
"fair and equitable sharing of the benefits arising out of the utilisation of genetic
resources". It is also raised throughout the Convention in relation to:
• developing States,39
• Indigenous people,40
• local communities,41
• w o m e n , 4 2 and
• future generations.43

Given that the Convention is a legal instrument negotiated between States it is not
surprising that issues of equity between States get the highest priority. In fact the issue
of equity between the so-called developed and developing countries is perhaps the
central issue of the Convention. The provisions relating to access to genetic resources
(Article 15), access and transfer of technology (Article 16), handling of biotechnology
and distribution of its benefits (Article 19) and financial resources (Article 20) arise out
of this equity issue. During the negotiation of the Convention there was early consensus
a m o n g participant States thatfirst,those w h o most enjoy the economic benefits of

38

Id, 31.

39

Biodiversity Convention, Preamble, Articles 8(m), 9(e), 12(a), 15, 16, 17, 18, 19,20, 21.

40

Biodiversity Convention, Preamble, Articles 8(j), 10(c).

41

Biodiversity Convention, Preamble, Articles 8(j), 10(c),(d).

42

Biodiversity Convention, Preamble.
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biological diversity (i.e. developed States) should contribute equitably to the cost of
conservation and sustainable management; secondly, that genetic resources should in
s o m e form be accessible to all States; and thirdly, that technology and information on
their use should be transferable to all States.44 H o w e v e r throughout the negotiation
process there were serious disagreements between developed and developing countries
about h o w these goals would be achieved. Indeed the United States initially refused to
sign the Convention due to its government's concerns regarding these issues. However,
it is outside the scope of this thesis to discuss these issues in detail.
The equity issues raised in the Convention relating to Indigenous people, local
communities, w o m e n and future generations have greater significance to the matter of
biodiversity conservation in the Northern Territory as these are matters within state
jurisdiction. T h e Preamble of the Convention states that the Contracting Parties:
• recognise "the close and traditional dependence of m a n y indigenous and local
communities embodying traditional lifestyles on biological resources, and the
desirability of sharing equitably benefits arising from the use of traditional
knowledge, innovations and practices relevant to the conservation of biological
diversity and the sustainable use of its components";
• recognise "the vital role that w o m e n play in the conservation and sustainable use
of biological diversity and affirming the need for full participation of w o m e n at
all levels of policy-making and implementation for biological diversity conservation"; and
• are determined "to conserve and sustainably use biological resources for the
benefit of present and future generations".45

The Contracting Parties have also incorporated in the Preamble what is now known as
the precautionary principle, that is
where there is a threat of significant reduction or loss of biological diversity,
lack of full scientific certainty should not be used as a reason for postponing
measures to avoid or minimise such a threat.46

43

Biodiversity Convention, Preamble.

44

Boyle A E , (1996) above n 12,35.

45

For a discussion of the principle of intergenerational equity in international law see Weiss E B ,
"Intergenerational equity: A legal framework global environmental change" in Weiss E B (ed),
Environmental Change and International Law: New Challenges and Dimensions (1992) United
Nations University Press, Tokyo 385-412.
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The placement of this principle in the Preamble means that it is unlikely that it will do
m u c h to deter States from pursuing development that is imprudent and ultimately
unsustainable.47

C. PROCESSES FOR SETTING CONSERVATION GOALS

The processes identified by the Convention to set goals for the conservation of biological diversity are:
(a) The development of national strategies, plans or programs by the Contracting
Parties for the conservation and sustainable use of biological diversity;48 and
(b) The identification of components of biodiversity important for conservation and
sustainable use having regard to the priorities identified in Annex 149
In the light of the discussion in the previous chapter, it is noticeable that relatively little
attention is paid in the Convention to encouraging or requiring a formal process of goal
and priority setting for biodiversity conservation in the context of each State. There is
also no explicit requirement that States parties to the Convention be guided by the
values and principles identified in the Preamble and Convention in setting goals and
priorities. The requirement that States produce national strategies or plans could
certainly encompass such goal setting, but this is not identified as a specific element.
The danger of this omission is that State strategies and plans m a y fail to develop the
meaning and goals of biodiversity conservation beyond the broad concept outlined in
the Convention. Unless States seek more specific goals in context, the concept provides
a weak platform for change and could be easily ignored. Alternatively, a great deal of
time and m o n e y m a y be wasted pursuing inadequately defined goals. The Convention
gives ample attention to recommending the types of measures that can be used by States
to achieve conservation. These include information gathering, environmental assessment, protected areas, the regulation of biological resource use 50 and m a n y others. If

46

The significance of the Precautionary Principle for biodiversity conservation is discussed by an
international expert on biodiversity policy in Myers N , "Biodiversity and the Precautionary
Principle" in Wells R N (ed), Law, Values and the Environment, A Reader and Selective
Bibliography (1996) Scarecrow Press, Maryland, 42 .

47

Boyle A E (1996), above n 11, 38.

48

Biodiversity Convention, Article 6(a).

49

Biodiversity Convention, Article 7(a).
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Biodiversity Convention, Articles 7, 8, 12, 14. See discussion in Boyle A E (1996) above n 11, 4044; and Boer B, Ramsay R and Rothwell D R , International Environmental Law in the Asia Pacific
(1998) Kluwer L a w International, London, Chapter 5.
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States do not establish an equitable, participatory process to refine the goals of
biodiversity conservation to guide the use of these measures, more harm than good m a y
be done and community consensus supporting biodiversity conservation will fail to
develop.

III. THE NATIONAL STRATEGY FOR THE CONSERVATION OF
AUSTRALIA'S BIOLOGICAL DIVERSITY
The absence of specific goals for biodiversity conservation in the Biodiversity Convention highlights the significance of the processes within each nation State to determine
goals for biodiversity conservation. T h e National Strategy for the Conservation of
Australia's Biological Diversity51 w a s published in 1996. It w a s prepared by the
Australian and N e w Zealand Environment and Conservation Council following
Australia's ratification of the Convention on Biological Diversity. The Prime Minister,
the Premier of each state and the Chief Ministers of the Australian Capital Territory and
the Northern Territory endorsed the Strategy.

The National Strategy recognises that biodiversity is not static,52 and that human
activity has been changing Australian ecosystems for approximately 50,000 years. T h e
pace and extent of change has increased since European settlement.53 T h e loss of
biodiversity that is identified in the National Strategy includes recognition that:
• 2 0 m a m m a l , 20 bird and 76 plant species have become extinct since European
settlement;
• 77 species of vertebrate animals and 236 species of vascular plants are considered
endangered (that is, likely to become extinct if present threats continue);
• 66 species of vertebrates and 652 species of vascular plants are considered
vulnerable (likely to become endangered in the near future);
• 9 0 % of the native vegetation in the eastern temperate zone has been removed,
about 5 0 % of the rainforest has been cleared and the proportion of Australia
covered by forest or woodland has been reduced by more than one third; and

51

C o m m o n w e a l t h of Australia, National Strategy for the Conservation of Australia's Biological
Diversity, (1996) Commonwealth Department of the Environment, Sport and Territories, Canberra.

52

Id, 1: "it is increased by genetic change and evolutionary processes and reduced by processes such
as habitat degradation, population decline and extinction".

53

Id, 1.
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• a number of species are no longer found throughout their former range or have
dramatically declined in numbers —

such species including large marine species,

ground dwelling or ground foraging birds, frog populations, native fish populations and m a n y invertebrate species.54

The processes threatening or directly causing this loss of biodiversity in Australia are
identified as:
• clearing of native vegetation,
• population pressure, especially around major urban centres;
• exploitation of biological resources through forestry, fishing and taking of
wildlife;
• introduction of alien species and genetically modified organisms;
• the release of pollutants into the environment;
• changedfireregimes; and
• climate change.55
The Introduction to the National Strategy makes it clear that for biodiversity loss to be
effectively slowed the underlying causes of these threatening processes must be directly
confronted. These underlying causes are identified as follows:
[T]hey include the size and distribution of the h u m a n population, the level of
resource consumption, market forces and policies that provide incentives for
biological diversity depletion, under-valuation of environmental resources,
inappropriate institutions and laws, ignorance about the importance and role of
biological diversity, and under-investment in biological diversity conservation
and inadequate knowledge of our biological diversity and the rate at which it is
being lost.56

A. T H E M E A N I N G A N D G O A L S O F B I O D I V E R S I T Y C O N S E R V A T I O N

The National Strategy slightly alters the definitions given in the Convention and adds a
few more. Only the definition of habitat is identical.

54

Id, 46-48.
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Ibid.
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Id, 3.
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Biological diversity: "The variety of life forms: the different plants, animals and
microorganisms, the genes they contain, and the ecosystems they form. It is
usually considered at three levels: genetic diversity, species diversity and
ecosystem diversity."
Species: " A group of organisms capable of interbreeding freely with each other
but not with members of other species."
Ecosystem: " A dynamic complex of plant, animal, fungal, and microorganism
communities and the associated non-living environment interacting as an
ecological unit."
Gene: "The functional unit of heredity; that part of the D N A molecule that
encodes a single enzyme or structural protein unit."
Bioregion: " A territory defined by a combination of biological, social and
geographic criteria rather than by geopolitical considerations; generally, a
system of related, interconnected ecosystems."
Conservation: "The protection, maintenance, management, sustainable use,
restoration and enhancement of the natural environment."
In-situ conservation: "Conserving species within their natural habitat."
Ex-situ conservation: "Conservation of species outside their natural habitat; for
example, in zoos, botanic gardens and seed banks."
Ecologically sustainable use: "The use of a species or ecosystem within the
capacity of the species, ecosystem and bioregion for renewal or regeneration."57

Again, the language of Western science predominates in the description and definition
of biodiversity. T h e lack of scientific knowledge of Australia's biodiversity is acknowledged and the need for further scientific research is strongly emphasised.58 T h e strong
privileging of Western science is balanced in a minor, qualified w a y by the recognition
of the contribution of the 'ethnobiological knowledge' of Australia's indigenous
peoples to the conservation of biological diversity:
Traditional Aboriginal and Torres Strait Islander management practices have
proved important for the maintenance of biological diversity and their
integration into current management programs should be pursued where
appropriate."59
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Id. Glossary, 50-52.
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Id, see especially 33- 35.
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T h e National Strategy adopts the s a m e broad priorities for conservation as the
Convention b y referring to those set out in A n n e x 1 (discussed above). There is little
elaboration or interpretation of these priorities in the Australian context.60

The Glossary included in the National Strategy defines some of the terms used in
A n n e x 1 to identify aspects of biodiversity worthy of conservation priority, such as
'endemic', 'indicator species', 'threatened' and 'wilderness'.61 Wilderness is defined as
Land that, together with its plant and animal communities, is in a state that has
not been substantially modified by, and is remote from, the influences of
European settlement or is capable of being restored to such a state, and is of
sufficient size to m a k e its maintenance in such a state feasible.62
This definition is significant in that it recognises that it is the degree rather than the
absence of h u m a n modification of the environment that is important. A s such, it is
consistent with the 'naturalness' principle discussed in Chapter 2.

Brief statements about other priorities for conservation are scattered throughout the
Strategy. These indicate that priority should be given to:
• areas important for migratory species, threatened indigenous species, remnant
vegetation, wetlands and corridors between protected areas;63
• maintaining environmental conditions, including associated flora and fauna, for
the conservation of microbial diversity;64
• species and ecological communities threatened with extinction;65 and
• critical biological diversity areas, including refuge areas, riparian vegetation,
nutrient patches in semi-arid regions, habitat remnants on farmlands, watercourses
and stock routes.66
However, there is no explanation as to h o w these priorities were identified, nor any
clear processes indicated whereby they can be elaborated, expanded or altered. These
priorities warrant m u c h deeper discussion and justification if they are to be clearly
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understood and used in the practical implementation of this Strategy at a state, regional
and local level.

Given that the stated purpose of the National Strategy is to "bridge the gap between
current activities and the effective identification, conservation and management of
Australia's biological diversity",67 it is significant that the Strategy does little to
identify more specific goals than those set out in the Convention. The section of the
Strategy entitled 'Goal' is quite misleading, as it does very little to answer these
questions.68 It claims the need for more knowledge, a better understanding of biological
diversity and an improvement in policies, practices and attitudes. But knowledge and
improvement to what end? The only other statement in this section of the Strategy that
identifies a goal asserts that w e must "maintain essential ecological processes and life
support systems". Assuming that w e are talking here of human life support systems, this
goal seems crucial to the whole project of biodiversity conservation and yet the Strategy
goes no further. W h a t are the essential ecological processes? Which are not essential?
This is not a document that clearly answers the questions: "What, exactly, should w e
conserve?", "Can w e let some species become extinct or must w e try to save all?" and
"What should w e manage for?"

The Strategy acknowledges the core objectives of the National Strategy for
Ecologically Sustainable Development: economic development that safeguards the
welfare of future generations, equity within and between generations, the protection of
biodiversity and maintenance of essential ecological processes and life-support
systems.69 T h e Strategy incorporates goals identified in the National Strategy for
Ecologically Sustainable Development including: a strong, growing and diversified
economy; individual and community well-being and welfare; and the need to maintain
and enhance international competitiveness. The economic goals expressed here are
clearly not about biodiversity conservation or h u m a n survival; they arise out of the
dominant economic ideology in Australia and are arguably the cause of the very crisis
which gave rise to the urgent need for biodiversity conservation. The Strategy says
nothing about h o w the goals of economic growth and biodiversity conservation can be
reconciled. This m a y be one of the reasons w h y more specific goals for biodiversity
conservation are not elaborated; it m a y have been something that those drafting the
National Strategy wished to avoid confronting. Overall, the National Strategy is a very
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vague document that is unlikely to inspire or direct clear, positive initiatives for
biodiversity conservation in Australia.
There are numerous proposals within the National Strategy for the development of
further plans and policies on a range of issues.70 It is envisaged that goals and
principles for biodiversity conservation will be determined through the process of
planning. However, the nature of the planning process is not discussed in depth. Only
very general guidance is given on the process of planning and no clear guiding principles are identified. T h e Strategy suggests that planning should be done on a national or
bioregional basis,71 incorporating flexibility72 and community participation,73 and that
it must be integrated74 and strategic.75
Other than the poorly articulated proposals for further plans, the Strategy focuses on the
specific mechanisms and tools for action rather than the difficult issue of goal
definition. This is also true of the secondary legal literature on biodiversity conservation
in Australia.76 For example, the Strategy emphasises that protected areas are "central to
the conservation of Australia's biological diversity"77 and adopts the general definition
of protected areas provided in the Convention, i.e. "a geographically defined area which
is designated or regulated and managed to achieve specific conservation objectives".78
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The Strategy proposes that the system of protected areas should be "comprehensive,
adequate and representative" and include both terrestrial and marine areas.79

Conservation and protection of indigenous and migratory species outside protected
areas is also an important element of the Strategy.80 It is recognised that there needs to
be "sympathetic management of all other areas, including agricultural and other
resource production systems".81 Great emphasis is given in the National Strategy to the
management

of biological diversity and management for biological diversity. The only

criteria for management identified in the Strategy are that management should be
carried out:
• on a regional basis with reference to natural boundaries,82
• sympathetically,83
• so as to minimise the effects of threatening processes,84 and
• across all land tenures.85

The strong emphasis on management in the Strategy signals a shift away from the use
of negative prohibitions as the main tool for protecting and conserving natural
resources, particularly wildlife and native vegetation.86 M a n a g e m e n t is a broader
concept that implies continuous, ongoing interaction and control that will be proactive
as well as reactive. This is a positive element in the Strategy. However, there is no
indication in the Strategy as to the goals and meaning of management at a national
level. For example, what should w e be managing for and what does it m e a n to manage
' sympathetically' ?
The Strategy stresses the need to identify threatening processes and activities87 and to
review the impact of agricultural and pastoral management activities on biological

79

Id, 9-11.

80

Id, 11-12.

81

Id, 6.

82

Id, 8.

83

Id, 9.

84

Id, 25.

85

Id, 11.

86

This history of legal regulation of biological resources is described in chapter 4.

87

Commonwealth of Australia (1996), above n 51, 8.

78
diversity.88 There are numerous references to the need for scientific research on a wide
range of matters,89 to the need for the coordination, collation and synthesis of existing
information and the creation of inventories.% Monitoring is proposed as an important
tool, particularly in relation to the effects of threatening processes.91 There is a stated
need to collect and conserve Indigenous knowledge 9 2 and there are various proposals
for dissemination of information on biodiversity.93

This emphasis on the acquisition of knowledge in the Strategy may be interpreted as a
positive acknowledgment of bureaucratic ignorance of Australia's biological resources
and ecology. However, it m a y also be interpreted as a fixation on information gathering
which provides a distraction from the difficult job of negotiating shared values, goals
and principles in relation to biodiversity conservation. While knowledge of the
environment will always be very important, I suggest that scientific research, in
particular, is over-emphasised in the Strategy.

Strategies of integration, cooperation and coordination are emphasised throughout the
Strategy, with an emphasis on the need to establish and develop a shared responsibility
for biodiversity conservation that encompasses the whole Australian community. 94 In
this respect the Strategy does m a k e some important points, albeit at a fairly superficial
level. T h e use of incentives is advocated in relation to a n u m b e r of aspects of
biodiversity conservation.95 For example, it includes the use of appropriate market
mechanisms, "fair adjustment", where property rights are affected by biodiversity
protection,96 and incentives to discourage tree clearing.97 T h e emphasis placed on
incentives as a tool for conservation represents a break with the traditional reliance on
regulation as the primary tool.98
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The use of legislation to regulate activities is indicated in relation to land clearing,99
export and import control,100 the control of alien species101 and genetically modified
organisms,102 the collection of biological resources for ex-situ conservation103 and
threatening processes generally.104 Codes of practice are proposed in relation to
agriculture and pastoralism, fisheries and tourism.105 Legislation is proposed to support
policies and programs identified in the Strategy in relation to threatened species,106
land management, 1 0 7 water pricing,108 biotechnology and access to genetic
resources,109 and pollution prevention and control.110 The Strategy does not m a k e it
clear what type of legislation this will be. N o r does the Strategy outline the relationship
between its proposals and existing legislation. The government signatories m a k e it clear
that they will not commit to a timetable of specific legislative development.111 There is
no mention of the use of legislation to support and structure the process of future goal
setting and planning.

B. PRINCIPLES AND VALUES

The National Strategy discusses the value of biodiversity in similar terms to the
Convention, emphasising the benefits of biodiversity to sustainable economic activity
as well as the provision and maintenance of ecological services. It mentions the value of
biodiversity for cultural identity, aesthetic appreciation, and emotional and spiritual
wellbeing.112
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The Strategy picks up the notion of equity that is apparent in the Convention. Primarily
this is through the adoption of the principles of the 1992 National Strategy for
Ecologically Sustainable Development which stress the need "to provide for equity
within and between future generations" and that "decision-making processes should
effectively integrate both long- and short-term economic, environmental, social and
equity considerations."113 Equity in relation to Indigenous peoples is referred to
specifically in the principle that identifies the "desirability of sharing equitably the
benefits arising from the innovative use of traditional knowledge of biological
diversity".114
Other principles identified in the Strategy include:
• respect for other life forms whether or not they are of benefit to us;
• the precautionary principle;
• biodiversity is best conserved in situ; and
• decisions and actions should provide for broad community involvement on issues
that affect them.115
All of these principles are important, but they are not given any further weight, explanation or justification than in the Convention. They are not presented as a clear
framework to guide further goal setting and planning at the State and Territory, regional
or local level. T h e last-mentioned principle is probably the most important in this
regard, and clearly requires far more elaboration.

C. R E C E N T D E V E L O P M E N T S

In June 2001 the Australian and New Zealand Environment and Conservation C
and Environment Australia released a Review

of the National Strategy for the

Conservation of Australia's Biological Diversity}^The

review concludes that

substantial progress has been m a d e towards achieving the Strategy's aim "to protect
biological diversity and maintain ecological processes and systems". T o support this
claim the review cites the fact that the majority of States and Territories have
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implemented or are developing specific biodiversity strategies. It is noteworthy that the
Northern Territory is not a m o n g them. It places emphasis on the passage of the
Environment Protection and Biodiversity Conservation Act 1999 (Cth) ( E P B C Act),
discussed below. It also concludes that practical targets and measures for accountability
are required to support ongoing implementation of the Strategy.

In September 2001 Environment Australia published National Objectives and Targets
for Biodiversity Conservation 2001-2005 .U1 This document sets objectives and targets
for ten priority outcomes which the Commonwealth, States and Territories should
pursue between n o w and 2005. The Environment Ministers from most Australian
jurisdictions endorsed this document except Queensland, Tasmania and the Northern
Territory. It acknowledges that the challenges and opportunities for biodiversity
conservation are not uniform across Australia, so there will be some regional variation
in the timing of the application of the targets. The priority actions are to:
• protect and restore native vegetation and terrestrial ecosystems;
• protect and restore freshwater ecosystems;
• protect and restore marine and estuarine ecosystems;
• control invasive species;
• mitigate dryland salinity;
• promote ecologically sustainable grazing;
• minimise impacts of climate change on biodiversity;
• maintain and record indigenous peoples' ethnobiological knowledge;
• improve scientific knowledge and access to information; and
• introduce institutional reform.'x8
It is tempting to assume that any effort to further define national objectives and targets
for biodiversity conservation is a positive development. However, the National
Objectives and Targets for Biodiversity Conservation 2001-2005

does not explore the

goals of biodiversity conservation in any depth. N o r does it set out the justification for
the priorities that have been determined. The internal tensions within the biodiversity
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conservation concept are glossed over. For example, in relation to thefirstpriority;
"protect and restore native vegetation and terrestrial ecosystems", there is absolutely no
discussion of the ecosystem concept or the goal of ecosystem 'restoration'. T h e
discussion in Chapter 2 highlights the fact that m a n y questions m a y be raised
concerning the nature and definition of ecosystems, ecosystem change and the inclusion
of humans as part of ecosystems. Such issues should be discussed at an early stage in
conservation planning so that future efforts proceed on a robust foundation.

IV. THE COMMONWEALTH ENVIRONMENT PROTECTION AND
BIODIVERSITY CONSERVATION ACT 1999
The Commonwealth Environment Protection and Biodiversity Conservation Act 1999
('EPBC Act'), in force from 16 July 2000, is the most fundamental reform of
Commonwealth environment laws since thefirstenvironment statutes were enacted in
the early 1970s. It replaces five Commonwealth statutes: Environment Protection
(Impact of Proposals) Act 1974, Endangered

Species Protection Act 1992, National

Parks and Wildlife Conservation Act 1975; World Heritage Properties Conservation
Act 1983; and the Whale Protection Act 1980.m

The Environment Protection and Biodiversity Conservation Act 1999 is discussed in
this chapter because it is the only Commonwealth legislation that is directly relevant to
biodiversity conservation that has been passed since the National Strategy was finalised.
The Act states that it is "to assist in the co-operative implementation of Australia's
international environmental responsibilities".120

A. THE MEANING AND GOALS OF BIODIVERSITY CONSERVATION

A number of the definitions in the EPBC Act are taken straight from the Convention.
For example, the definitions of'biodiversity', 'biological resources', and 'ecosystem' in
the E P B C Act are identical to those in the Convention. T h e Act also contains
definitions of a number of terms not defined in the Convention or National Strategy.121
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In the Act the components of biodiversity includes species, habitats, ecological
communities, genes, ecosystems and ecological processes.122 Each of these components
is defined in the Act, except for 'ecological processes'. Despite the lack of definition,
the inclusion of 'ecological processes' is significant. T h e selection of components is
broader than those covered in the Convention and is in keeping with the science that
supports the idea of biodiversity conservation. However, as discussed below, this
mention of process is not backed up in the goals or tools employed in the rest of the
Act. T h e key definitions in the Act are as follows123:
"Species means a group of biological entities that:
(a) interbreed to produce fertile offspring; or
(b) possess c o m m o n characteristics derived from a c o m m o n gene pool;
and includes:
(c) a sub-species; and
(d) a distinct population of such biological entities that the Minister has
determined, under section 517, to be a species for the purposes of this
Act."
"Sub-species means a geographically separate population of a species, being a
population that is characterised by morphological or biological differences
from other populations of that species."
"Native species means a species:
(a) that is indigenous to Australia or an external Territory; or
(b) that is indigenous to the seabed of the coastal sea of Australia or an
external Territory; or
(f) that was present in Australia or an external Territory before 1400."
"Population of a species or ecological community means an occurrence of the
species or community in a particular area."
"Habitat means the biophysical medium or media:
(a) occupied (continuously, periodically or occasionally) by an organism or
group of organisms; or
(b) once occupied (continuously, periodically or occasionally) b y an
organism, or group of organisms, and into which organisms of that kind
have the potential to be reintroduced."
"Ecological community means an assemblage of native species that:

I22 EPBC Acts 171(3).
123

EPBC Acts 52%.
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(a) inhabits a particular area in nature; and
(b) meets the additional criteria specified in the regulations (if any) m a d e for
the purposes of this definition."

The definition of 'ecological community' is a particularly interesting feature of the Act
as it is not a component of biodiversity mentioned in the Convention and the term is not
often used in the scientific literature on biodiversity. A n ecological community is
distinguished from an ecosystem (given the same definition in the Act as in the
Convention) 124 in that it does not include the non-living environment. It includes only
native species and does not refer to functional interaction. It is therefor a m o r e limited
concept that an ecosystem, but clearly related in terms of its focus on a complex, or
assemblage of biological entities that are not of the same species. T h e difficulties
associated with the idea of ecosystem conservation are discussed in the preceding
chapter. They include the lack of scientific consensus on h o w ecosystems are to be
defined and classified and the problematic nature of trying to conserve something that is
constantly changing. It is yet to be seen whether there will be greater consensus around
the definition, classification and conservation of ecological communities. Apparently
anticipating some difficulty, the Act provides that additional criteria for the definition
of ecological communities m a y be provided for in Regulations.

In relation to the definition of 'species', the Act goes further by providing for definiti
by Executive action; a population of biological entities can be determined to be a
species by the Minister. This appears to be a mechanism designed to overcome s o m e of
the uncertainty about the definition of this category in the scientific literature. However,
it will not overcome all of these difficulties unless the Minister makes declarations
about most species, and sub-species.

The definition of 'native species' is curious in its identification of the date 1400 as on
indication of whether a species is to be considered 'native' or not. There is no explanation given for this choice in the Explanatory M e m o r a n d u m of the Bill. It is very
difficult to guess at the reason for this date, other than it represents an arbitrary
legislative choice. While purporting to introduce certainty, these aspects of the Act m a y
have the unintended effect of undermining the legitimacy of the biodiversity concept
and exposing its problematic nature. While this approach m a y be necessary, the
weakness is in the lack of obvious justification.

124
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The objects of the Act are set out in section 3:
"(a) to provide for the protection of the environment, especially those aspects
of the environment that are matters of national environmental
significance; and
(b) to promote ecologically sustainable development through the conservation
and ecologically sustainable use of natural resources; and
(c) to promote the conservation of biodiversity; and
(d) to promote a co-operative approach to the protection and management of
the environment involving governments, the community, land-holders and
indigenous peoples; and
(e) to assist in the co-operative implementation of Australia's international
environmental responsibilities; and
(f) to recognise the role of indigenous people in the conservation and ecologically sustainable use of Australia's biodiversity; and
(g) to promote the use of indigenous peoples' knowledge of biodiversity with
the involvement of, and in co-operation with, the owners of the knowledge."
Subsection 3(2) states that the Act:
"(e) enhances Australia's capacity to ensure the conservation of its
biodiversity by including provisions to:
(i) protect native species (and in particular prevent the extinction, and
promote the recovery, of threatened species) and ensure the conservation of migratory species; and
(ii) establish an Australian Whale Sanctuary to ensure the conservation
of whales and other cetaceans; and
(iii) protect ecosystems by means that include the establishment and
management of reserves, the recognition and protection of ecological communities and the promotion of off-reserve conservation
measures; and
(iv) identify processes that threaten all levels of biodiversity and
implement plans to address these processes; and
(g) promotes a partnership approach to environmental protection and
biodiversity conservation through:
(i) bilateral agreements with States and Territories; and
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(ii) conservation agreements with land-holders; and
(iii) recognising and promoting indigenous peoples' role in, and
knowledge of, the conservation and ecologically sustainable use of
biodiversity; and
(iv) the involvement of the community in management planning."

The objects of the Act are established in very general terms. A distinction is made in
section 3 between those objects where the Act provides protection to something and
those where a goal is to be promoted.

The principal goal is "protection of the

environment", with priority being given to protection of "matters of national
environmental significance". Matters of national environmental significance are:
• World Heritage properties;
• wetlands of international importance (Ramsar wetlands);
• listed threatened species and communities;
• listed migratory species;
• protection of the environment from nuclear actions;
• the marine environment, and
• further matters as prescribed by the regulations.125

In relation to biodiversity conservation this goal is further refined to focus on the
protection of:
• native species, particularly threatened species;
• migratory species;
• whales, and
• ecosystems and ecological communities.126

These are the components of biodiversity that are given priority under the Act. Genetic
diversity and ecological processes are noticeably absent from the list. The focus on
listed threatened species and communities derives from the Endangered

Species

Protection Act 1992 (Cth) that m a d e provision for the nomination and listing of
endangered and vulnerable native species, endangered ecological communities, species
presumed extinct and key threatening processes. The E P B C Act expands the categories
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of species and ecological communities that can be listed. For example, in relation to
threatened species the categories include extinct, extinct in the wild, critically
endangered, endangered, vulnerable and conservation dependent species.127 Criteria for
each category are defined in the Act with further criteria included in the Regulations.128
The process for nomination and listing of threatened species and communities under the
E P B C Act is very similar to that in the preceding Endangered Species Protection Act
1992. Under the E P B C Act the Minister must seek advice from the Threatened Species
Scientific Committee w h e n amending the lists.129 A n y person m a y nominate a species
or community for listing.130
Regulation is the principal protective tool for biodiversity conservation in the Act.
There are two main aspects of this regulation. First, actions that are likely to have a
significant impact on matters of national environmental significance are subject to an
environmental assessment and approval process. A n action includes a project,
development, undertaking, activity, or series of activities.131 It is an offence to take an
action likely to have a significant effect on a matter of national environmental significance without the Minister having given approval or deciding that approval is not
needed. For example, it is an offence for a person to take an action that has or will have
a significant impact on a listed threatened species.132 Administrative Guidelines to
determine whether something will have a significant impact on a listed threatened
species have been published by the Commonwealth. 1 3 3 Approval for such actions m a y
be granted under Part 9 of the Act following environmental assessment under Part 8.
Approval is not needed if this is declared in a bilateral agreement between the
Commonwealth and State or Territory in which the action is taken134 or the Minister
has m a d e a declaration to this effect.135
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Secondly, the Act introduces a range of offences in relation to listed threatened species,
ecological communities, migratory species and marine species and cetaceans.

Unlike

the provisions relating to environmental assessment, these apply only to C o m m o n wealth areas. Under the E P B C Act a Commonwealth area includes land o w n e d or
leased b y the Commonwealth, land in a C o m m o n w e a l t h reserve (such as Kakadu
National Park), land in an external Territory or Jervis Bay Territory, and certain areas of
sea and continental shelf.137 This is a highly significant limitation, particularly in
relation to the pastoral lands of the Northern Territory (discussed in Part II of this
thesis) which are under pastoral lease from the Northern Territory government. It is an
offence to take action that results in the death or injury of a listed threatened species or
ecological community (except a conservation dependent species) in a Commonwealth
area, or to take or trade a listed threatened species or ecological community in a
C o m m o n w e a l t h area.138 These provisions are similar to those that were in the
Endangered Species Conservation Act 1992 (Cth). The Minister m a y issue a person a
permit authorising action that would otherwise be an offence under one of these
sections.139 There are also exceptions to these offences in a range of other
circumstances, including an action taken in accordance with a recovery plan or an
approval under Part 9 of the Act.140 The Act also contains provisions relating to the
protection of 'critical habitat' of threatened species and ecological communities with a
requirement for a register of critical habitat to be kept and an offence of knowingly
damaging critical habitat that is in a Commonwealth area.141 Criteria for the identification of critical habitat are included in the Regulations.142

The provisions in the EPBC Act relating to protected areas replace the World Heritage
Properties Conservation Act 1983 (Cth) and the National Parks

and Wildlife

Conservation Act 1975 (Cth). While there are important n e w provisions in the Act
relating to the protection of World Heritage properties, Ramsar wetlands, and Biosphere
reserves, the provisions that relate most directly to biodiversity conservation are those
regarding Commonwealth reserves. T o a large extent that part of the Act dealing with
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Commonwealth reserves is a continuation of the regime established under the National
Parks and Wildlife Conservation Act 1975 (Cth).

The objects of the EPBC Act declare that the establishment and management of
reserves will be the primary tool for the protection of ecosystems. Surprisingly, there is
no mention of this goal, or the general goal of biodiversity conservation, in the
provisions relating to the declaration of C o m m o n w e a l t h reserves.143 Biodiversity
conservation is only mentioned directly in the provisions relating to 'conservation
zones' that are proclaimed to protect biodiversity in an area while it is being assessed
for inclusion in a Commonwealth reserve.144

Beyond the protective provisions, the Act specifies that biodiversity conservation is a
to b e promoted, primarily through identification, monitoring and the making of
plans.145 The Act contains provisions relating to bioregional planning146 and recovery
and threat abatement planning for threatened species and communities.147 Bioregional
planning is discretionary both within and outside of Commonwealth areas. Outside
Commonwealth areas the Minister m a y cooperate with State or Territory governments
and agencies and "any other person" in the making of a plan. In preparing a bioregional
plan for a bioregion wholly within a Commonwealth area the Minister is directed to
"carry out public consultation on a draft of the plan"148 but there is no such requirement
for plans m a d e with respect to areas outside Commonwealth areas. The Minister must
have regard to a bioregional plan in making any decision under the Act to which the
plan is relevant.149 Recovery plans and threat abatement plans are mandatory within
and without C o m m o n w e a l t h areas.150 Outside C o m m o n w e a l t h areas the C o m m o n wealth must seek the cooperation of the relevant State or Territory to jointly implement
a plan.151 Public consultation is again limited to written comments on a draft plan.152
The Minister is also given the discretion under the Act to m a k e "wildlife conservation
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plans" for the protection, conservation and management of listed migratory species,
listed marine species, cetaceans and conservation dependant species.153 T h e Minister
m a y adopt a plan m a d e by a State or Territory for this purpose.154 Regulations m a y
provide the making of plans for the control of non-native species.155

The distinction between planning and management is not easy to discern in the EPBC
Act. M a n y provisions refer to the making of management plans without making it clear
w h o is responsible for the ongoing activity of management. These management plans
include:
• plans for the management of World Heritage listed properties both within and
outside of Commonwealth areas,156
• plans for the management of listed Ramsar wetlands,157
• wildlife conservation plans,158 and
• recovery and threat abatement plans.159
This is a significant weakness in the Act, as there is a failure to implement the principle
of stewardship. Without the clear allocation of responsibility for management there is a
real danger than the necessary action to implement these plans will simply not be taken.
This weakness is most noticeable in relation to the management of Commonwealth
areas where it would be reasonable to expect that the Commonwealth would have a
clear stewardship responsibility. Instead the Act merely requires that in relation to
World Heritage properties and Ramsar wetlands in Commonwealth areas that the
Commonwealth must "not contravene a plan".160 O f course, in relation to land outside
Commonwealth areas it is possible that plans, w h e n made, will distribute responsibility
for management among a number of parties.

Clear responsibility for management is only identified in the Act in relation to
C o m m o n w e a l t h reserves, where it is the Director of National Parks w h o is
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responsible.161 Specific responsibility for management actions m a y also be identified in
the terms of a conservation order m a d e under section 464. These orders can apply to
Commonwealth areas to protect listed threatened species or communities.

Section 171 provides that the Minister may cooperate with and give financial assistance
to a person for the purpose of "systematically determining biodiversity conservation
needs and priorities", but the Act specifies that the process must have regard to
conservation priorities as defined by A n n e x I to the Biodiversity Convention. 162
Pursuant to section 176 bioregional plans m a y include provisions about the objectives
and priorities for biodiversity conservation. N o indication is given as to the process to
be followed in either case. In relation to the protection of listed threatened species and
communities, more detailed goal setting is to take place in the context of 'recovery' and
'threat abatement' planning.163 For example, each recovery plan for a threatened
species or ecological community must state specific objectives to be achieved.164 The
primary goal is the "long-term survival in nature" of the species or ecological
community. 165 In making each recovery plan the Minister must seek the advice of the
Threatened Species Scientific Committee 166 which must take into account:
• the degree of threat to the survival in nature of the species or community;
• the potential for recovery;
• the genetic distinctiveness of the species or community;
• the importance of the species or community to the ecosystem;
• the value to humanity of the species or community; and
• the efficient and effective use of the resources allocated to conservation of the
species or community. 167

While the general community does get an opportunity to make written comments on a
proposed recovery plan,168 it is clear that the advice of the Scientific Committee is
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privileged. W h a t is more, it is being asked for advice on matters well outside the scope
of traditional science. It is not at all clear w h y its views on the value of a species or
community to humanity should be given more consideration than the views of the rest
of the community. This is a weakness in the Act and one that m a y undermine the
valuable role that scientists should play in providing detailed data on biodiversity for
governments and the community.

B. P R I N C I P L E S A N D V A L U E S
The Act says little about the principles and values that will guide biodiversity
conservation. The concept of ecologically sustainable development and the principles
associated with it (such as equitable considerations and the precautionary principle) are
explicitly mentioned in section 3 A of the Act.169 In relation to biodiversity conservation, section 3 A directs that the concept of 'ecological integrity' should be a
fundamental consideration in decision-making. N o definition of ecological integrity is
provided in the Act. Given the degree of uncertainty and debate surrounding this
concept in the scientific literature( discussed in Chapter 2 above), an attempt to
implement this directive m a y cause m a n y more problems than it solves.

As mentioned above, there are no clear principles set out in the Act to guide the proces
of bioregional planning.170 However, there are principles identified in relation to
recovery plans, threat abatement plans and wildlife conservation plans.171 Regard must
be had to:
• the most efficient and effective use of resources;
• minimising any significant adverse social and economic impacts, consistently
with the principles of ecologically sustainable development;
• meeting Australia's international obligations, and
• the role and interests of indigenous people in the conservation of biodiversity.172
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V. CONCLUSION
In a number of respects the 'legal and policy perspective' on biodiversity conservation
does not sit well with the perspective discussed in the preceding chapter. K e y aspects of
the scientific idea of biodiversity conservation seem to have been lost in all of the
documents examined in this chapter. In particular, the emphasis on ecological processes
and the interrelationships between components does not translate into law or
government policy. While the definition of biodiversity in the Convention is broad, the
priorities identified in A n n e x 1 focus on "ecosystems and habitats", "species and
communities" and "described genomes and genes". This narrow focus is picked up in
the National Strategy and the E P B C Act.
The protective provisions of the EPBC Act focus on species, ecosystems and ecological
communities. While definitions are provided in the Act, scientific knowledge and
opinion will be needed tofitthe biodiversity of Australia into these categories. This will
inevitably be an exercise fraught with difficulty. If scientists understand ecosystems as
only vaguely tangible, complex, fluid, interactive and uncertain, an agreed, fixed
categorisation and compartmentalisation of the Australian environment into legally
defined ecosystems is going to be difficult. H o w a species is defined is also uncertain.
T h e law seeks to identify discrete objects for protection while m a n y scientists are
moving in the opposite direction, emphasising the interrelated, holistic and dynamic
nature of biodiversity. The documents examined also tend to adopt the traditional
Western separation of humans from nature. This does not sit at all well with the
Indigenous perspective on biodiversity conservation discussed in Chapter 2.
The narrow approach to community involvement in goal setting established by the
E P B C Act limits the range of interests and values that will be considered. A lack of
community consensus around the goals of the Act m a y frustrate its implementation. The
statements m a d e in the National Strategy about broad community participation and
shared responsibility for biodiversity conservation have not been adequately supported
in this legislation. In relation to recovery and threat abatement planning where the
Scientific Committee has a lead role this m a y be a particular problem.

The EPBC Act fails to make a clear link between the setting of conservation goals and
responsibility for taking the management action needed to implement those goals. It is
not at all clear w h o will be responsible for carrying out the plans and actions identified
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under the Act. It is not clear h o w the provisions relating to assessment of ad hoc
projects and the granting of permits to take threatened species will integrate with
bioregional, recovery and threat abatement planning. The Act emphasises ad hoc
decision-making over decisions made in the context of clear goals and plans. A number
of the important planning exercises such as bioregional planning are discretionary and
may, in fact, not eventuate for m a n y years, if ever.

Chapter 4

THE NORTHERN TERRITORY CONTEXT:
AN ENVIRONMENTAL AND LEGAL HISTORY
It was argued in Chapter 2 that biodiversity conservation must be considered in a
particular social and environmental context. The aim of this chapter is to examine the
context of biodiversity conservation in the Northern Territory from an historical
perspective. The chapter incorporates a brief sketch of the social and environmental
history of the Territory since British colonisation, but primarily focuses on the development of the colonial legal system.1 This legal system provides the framework into
which n e w laws relating to biodiversity conservation have been, and will continue to
be, introduced. It will be argued in this thesis that aspects of the colonial legal system,
particularly property rights in land, create a barrier to biodiversity conservation. While
it is possible to identify these legal barriers to biodiversity conservation by examining
current law, an historical perspective can give an indication of h o w deeply they are
embedded and what values underpin them. This will give an indication of where change
in the current law is most required.

It was also argued in Chapter 2 that biodiversity conservation is a new approach to
nature conservation. All matters regarding the h u m a n relationship with the
environment/nature are potentially relevant. This chapter will examine the environmental impact of British colonisation and the w a y that the legal system has taken
shape in the context of environmental change. It will consider the values that were
behind early nature conservation and land management laws and the extent to which
these laws were effectively implemented and produced the desired results. The history
of these laws in the Northern Territory can provide important lessons for present
initiatives in biodiversity conservation. It will be argued that the importation of South

The Indigenous legal system will not be examined in this chapter. T w o further significant cultural
groups not be considered in this account of the Territory's history are the Macassan traders and
Chinese immigrants: see Jull P, The Politics of Northern Frontiers in Australia, Canada and Other
'First World' Countries: A Discussion Paper (1991) North Australia Research Unit, Australian
National University, Darwin, 21, citing Jones T G , The Chinese in the Northern Territory (1990)
Northern Territory University Press, Darwin, N T ; and Macknight C C , The Voyage to Marege,
Macassan trepangers in Northern Australia (1976) Melbourne University Press, Carlton Vic.
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Australian conservation and land management laws based on British legal models has
created an enduring legacy. It is a legacy of inappropriate and ineffective law. M o r e
careful consideration will need to be given to the design of n e w laws if the goal of
biodiversity conservation is to be attained.
The research for this chapter is based on primary legal sources and scientific papers. A
few secondary social historical sources were located, but, in general, secondary sources
relating to the environmental and legal history of the Northern Territory are extremely
limited. A s a result, there is little information available on the implementation and
'success' of the laws examined, but a tentative analysis has been built on the information available.

I. THE EARLY COLONIAL PERIOD
The first attempt by the British to establish an outpost along the northern coast was in
1824 at Melville Island. The attempt was unsuccessful. Notwithstanding this failure, the
area which n o w constitutes the Northern Territory became part of the colony of N e w
South Wales w h e n it was claimed by the issue of Letters Patent to Governor Darling
dated 16 July 1825. This declaration of British sovereignty marked a dramatic change in
the law applying to this land. The laws of the Indigenous peoples of the Northern
Territory were not recognised by the law of the colonisers. According to colonial law
the legal institution of the British C r o w n acquired 'radical title' to the land as well as
'absolute beneficial ownership' of the land and all of the biota. T h e colonists treated the
land as terra nullius or "practically unoccupied, without settled inhabitants or settled
law at the time w h e n it was peacefully annexed to the Dominions". 2 The adoption of
this legal fiction enabled the colonial law to declare the land wholly owned by the
colonists, despite their absence from the land in fact.

The effect of this declaration of sovereignty and ownership on the people and biota of
the region was not felt until the n e w colonists took action to assume their rights under
colonial law. The Australian Courts Act 1828 ( U K ) 3 provided the legal tools to support
and legitimise the efforts of the early colonists; it provided that all laws in force in
England on 25 July 1828 were to apply in N e w South Wales in so far as they were

Cooper v Stuart (1899) 14 A C 286.
3

Australian Courts Act 1828 (UK) 9 Geo IV c83.
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suitable to the conditions in the colony.4 In the next forty years three unsuccessful
attempts to establish permanent settlements were made: Raffles B a y (1828-29), Port
Essington (1838-49) and Adelaide River (1864-67).5 Thefirstoccupation of the central
region by pastoralists followed Sturt's explorations of 1858-62. Exploratory journeys
by Leichhardt, Gregory and Sturt in the northern regions in the period 1844 to 1862 also
encouraged pastoralist settlers to the region.6 O n e enduring biological legacy of this
early settlement in the T o p End of the Territory is the water buffalo. The vast feral and
domestic herds that exist today spread from a few dozen animals imported as a food
resource by the colonists during the 1820s and 1830s from Timor to Raffles Bay and
Port Essington on the Coburg Peninsula. T h e buffalo were abandoned w h e n the
colonists left and, in the short term at least, proved to be m u c h more successful.7

The whole region remained part of New South Wales until 1863 when it was annexed
to South Australia under the Constitution Act 1856 (SA). 8 T h e South Australian
Government was exclusively interested in exploiting the resources of the land for the
benefit of colonists.9 The initial economy of the colonists in the Northern Territory was
based wholly on the pastoral industry,10 although the case for annexation had also been
based on the suggested potential for agriculture such as cotton and rice.11 T h e
colonising legal system which came with the annexation of the Territory to South
Australia was at first very rudimentary. The foci of the infant legal system were the
laws, such as the Northern Territory Land Act 1863 (SA), required to allocate the land
resource to the colonisers. Other laws made for the developing colony of South Australia could theoretically have been applied to the vast area of the Northern Territory but,
with a few exceptions, they were not. However, the South Australian law of the late
19th Century provided the template for the law that was later applied and adapted to
become the colonists' law of the Northern Territory.
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9

Macknight C C (1976), above n 1, 124.

10

Duncan R, The Northern Territory Pastoral Industry 1863-1910 (1967) Melbourne University
Press, Melbourne, preface.
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The first successful attempt at permanent settlement in the Northern Territory was the
establishment of Darwin (then called Palmerston) in 1869. The intrusion of colonists
from South Australia northwards through the length of the Territory accompanied the
construction and operation of the overland telegraph line which was completed in 1872.
The flow of colonists into the Northern Territory during this 'South Australian' period
was encouraged by the reports of the early explorers and prospectors regarding the
nature of the Northern Territory's resources. These people examined the landscape with
very specific intent. They tried to assess the land's capacity to support European-style
land uses, in particular the grazing of domestic herbivores. D u e to their ignorance of
climate, landscape function and ecology, they did not accurately judge the suitability of
the land for this purpose; in fact they were wildly off the mark. For example, Stuart
reported in 1865:
I have no hesitation in saying that the country I have discovered on and around
the banks of the Adelaide River is more favourable than any other part of the
continent ... I feel confident that, in a few years, it will become one of the
brightest gems in the British Crown." 12
Stuart repeatedly noted that the landscape was "beautifully grassed" and that the
country was of "excellent quality and great extent".13 However, unlike Stuart, Francis
Cadell (1866) was not overwhelmingly positive, describing the Victoria River District
as "a most wretched, rocky, barren and waterless country", and noting the "paroxysmal
floods in the monsoon" that affect the T o p End of the Territory.14

On the whole, it seems that ignorance of a new landscape did not daunt the colonists,
w h o no doubt dreamed of making their fortunes. The quest for land, 'development' and
wealth has continued to drive colonial society and has blinded m a n y people to the
reality of the nature and extent of the resource. This blindness and wilfulness has at
times been so profound that it bears the mark of desperation.

The first pastoral leases were issued in the Northern Territory under the Northern
Territory Land Act 1863 (SA) and sold to pastoral investors sight-unseen. This was the
first alienation of the South Australian Crown's 'beneficial ownership' of the land in
favour of leasehold interests granted to colonists. This alienation of title under colonial

Stuart, J McDougall, Explorations in Australia: The journals of John McDougall Stuart during the
years 1858,1860, 1861 and 1862 ed W Hardman (1865) London, Saunders Otley & Co.
13
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law w a s achieved by legislators and administrators in Adelaide, thousands of miles
away from the land in question. Their ignorance of the land, its biota and its Indigenous
owners was profound. The absence of relationship and knowledge was matched by a
lack of respect. These factors undoubtedly helped shape the early colonial legal system
and its application. However, some feeling for the plight of a people about to be
conquered did find a limited legislative response. Regulations under the Northern
Territory Land Act 1863 provided that "leases shall be granted subject to such
conditions as the Government shall think necessary to insert therein for the protection
of Aborigines".15 Not surprisingly, no legal protection was suggested for the largely
unknown flora and fauna of the Northern Territory.

At first, cattle were moved into the Top End from the east through Queensland. Two
pastoral enterprises were established in 1866 at Herbert River and on the Coburg
Peninsula. However, both were abandoned by 1869.16 The operation at Coburg was the
more successful, relying on the large herds of buffalo that had sprung from those
introduced by the British earlier in the century.17 Initial failure did not dampen the
colonial enthusiasm. Between 1865 and 1877, 1,087 grants were m a d e of pastoral
leases.18 B y 1877 all but 102 of these leases had been abandoned. Still undaunted, the
land grab escalated. A speculative b o o m followed in which almost all of the Northern
Territory was taken up under pastoral leases.19 There was often a considerable time lag
between the granting of a leasehold interest and the arrival of settlers and their cattle. In
some cases the leases lapsed. B y the 1880s, cattle and sheep had reached the Victoria
River District, the Kimberly 20 and central Australia.21 The b o o m was motivated by the
quest for quick wealth. The settlement of central Australia by pastoralists was described
by M r Simpson Newland in 1887:
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[W]hat does the opening up and stocking of the immense tract m e a n to us. A t
the moderate estimate given for a portion of it, the amount of wool would be
80,000,000 lbs, having a m o n e y value of 2,000,000 pounds, nearly double the
quantity w e n o w produce, to say nothing of the annual surplus from
16,000,000 sheep, which m a y be roughly reckoned at another 1,000,000
pounds. 22
Contrary to the wildly optimistic expectations of many early colonists, the story of the
early pastoral industry in the Northern Territory has been described as "a story of
failure in a harsh, isolated land ... of a constant, desperate struggle with nature."23 T h e
surveyor McKinlay described his livestock's first experience of the wet season in the
T o p End:
stock did not fatten, even w h e n standing in grass higher than they: several
horses died of plant poisoning and most of the others lost their hair from the
continued drenching. The sheep did even more poorly....24
The early experience of pastoralism in central Australia was also disastrous, echoing the
failure of South Australian leases in the arid and semi-arid lands only 2 0 years earlier.
M a n y of the first pastoralists in the Northern Territory sustained great financial losses.
S o m e were forced to abandon their leases. Grand plans and repeated 'development'
failure is a theme that continues throughout the British colonisation of the Northern
Territory.

Financial losses were only a small part of the picture. There was also a rapid and often
irreversible loss of soil, nutrients, water and biodiversity from landscapes occupied by
the settlers and their domestic herds.25 Initial stocking of the country focused on the
most reliable waters, and the fertile floodplains of the rivers were quickly degraded.26
In central Australia the pastoralists misjudged the landscape in a number of ways. They
were ignorant of the highly variable rainfall and failed to recognise that good seasons
were relatively rare events that were crucial to the regeneration of both pastures and
woody species. Massive stock losses to drought were the inevitable result. They failed
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to recognise the significance of the Indigenous peoples' use of fire to maintain diversity
and productivity in the landscape. They did not understand the relationship between the
spatial heterogeneity of the landscape and its productivity. T h e productivity of the landscape was rapidly reduced by the loss of fertile patches, topsoil and perennial plants.27
In m a n y parts of the Northern Territory the native plants most attractive to cattle and
sheep declined rapidly and led to significant erosion of newly exposed soil.28 T h e
consequences of these changes for the indigenous fauna were not immediately apparent.
This w a s the beginning of a period in which the biota changed dramatically and some
species endemic to the continent were pushed to extinction.

The colonists did not only struggle with the climate and ecology of the region. The
period 1870 to 1900 was one of open hostility and, in some regions, guerrilla warfare
between the colonists and the Indigenous people. In the Victoria River basin the united
hostility of the Indigenous tribes threatened to drive the pastoralists from the area
altogether.29 In central Australia, Indigenous peoples and the colonists were competing
for the same scarce commodity — water. T h e Indigenous people saw what a herd of
cattle could do to foul a limited water supply, frighten away game, destroy sparse
vegetation and clean out some bush foods, and they were driven to resist the intrusion.30 Across the Northern Territory a number of pastoral properties were abandoned
temporarily or permanently due to hostility by Indigenous people.31 T h e pastoralists
persisted, with police support, in their push to take possession of the leasehold interests
that they had been granted by administrators thousands of kilometres away. Killed by
colonists, police or newly experienced disease, Indigenous peoples in m a n y parts of the
Northern Territory suffered great losses.32 Even where s o m e Indigenous people
remained on the n e w pastoral leaseholds, the effects of conquest were profound.
Traditional land management practices were often prohibited by the pastoralists or
squeezed out by other activities. In m a n y cases the Indigenous people were forced into
unpaid labour for the pastoralists as stockmen and domestic servants and thereby helped
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to build the very industry that destroyed the resource base upon which Indigenous
communities traditionally depended.33

British people were not the only colonisers of the Northern Territory during this period
A s well as the cattle and sheep that were brought by the pastoralists a number of other
m a m m a l species, considered useful by the colonists, were introduced to the region for
the first time. These included camels, donkeys, pigs, banteng cattle and wild horses.34
There is no evidence that the possible impact of these introductions on existing
ecosystems was considered. S o m e of these m a m m a l s ultimately established 'feral'
populations that persisted without direct h u m a n care. All would have an effect on the
pre-existing biota.35
Cats, felis catus, seem to have occupied the entire central Australian region prior to
British colonisation. In 1898 Carnegie saw a black cat in the possession of two w o m e n
at Hermannsberg, a community 380 k m west of the nearest British settlement.36 S o m e
Indigenous people in central Australia claim that they have been "always present",
leading to speculation that cats colonised the centre as a result of 17th-Century shipwrecks on Australia's west coast.37 Rabbits entered the Territory from South Australia
by 1894, having been introduced into Victoria in 1859. They spread rapidly into the
Northern Territory and were recorded 550 k m north of the Northern Territory-South
Australian border by 1910. This was their m a x i m u m range.38 Foxes arrived in the early
1900s following rabbit invasions but never became c o m m o n north of Alice Springs.39
However they were particularly c o m m o n in the south west of the Territory.40
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T h e initial introduction of both foxes and rabbits to the Australian continent can be
attributed to sentimental, middle-class urban dwellers in the south-east w h o wanted to
see British species in the environment around them and to use them for sport.41
However, colonial attitudes to rabbits outside urban areas differed radically. In South
Australia a rabbit plague turned parts of the colony into a desert and brought some of
the pastoral lands very close to collapse.42 A legislative response, the first such
response in Australia, soon followed. T h e first Rabbit Destruction Act ( S A ) 4 3 was
passed in 1875 setting up District Councils to employ rabbiters. This Act was soon
replaced by the Rabbit Suppression Act 1879 (SA). The main difficulty encountered by
the Parliament in formulating this legislation was deciding w h o should pay for rabbit
destruction measures, the landowners or the Government. 44 This issue continues to be
of great significance in relation to environmental management. In any event, this legislation proved completely ineffective.

It was not only rabbits that were identified as 'pests' by the South Australian colonists
They were very keen to eradicate any native or introduced species that was perceived as
a threat to their development activities. Seals, pelicans, cormorants, kangaroos and
wallabies were all treated as pest species for this reason. A n d yet, the killing of these
native species went well beyond what might have been justified for the protection of
fishing, agriculture or grazing. W h a t occurred has been described by Professor A J
Marshall in his book The Great Extermination45 as "organised savagery" and "wanton
killing". In 1882 the Vermin Destruction Act (SA) w a s passed targeting dingoes,
'eaglehawks', kangaroos, wallabies and euros. T h e Act required lessees and owners of
land to destroy these animals. If they did not, then a District Board established under
the Act could do the work at the landowner's expense.46 In addition, a landholder levy
was introduced to help fund the work of the District Boards.47 A Government bounty
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on these species also encouraged the killing.48 This type of law was also extended to
unwanted plants. The Thistle and Burr Act was passed in 1862 and the first Noxious
Weeds Act was passed in 1891. These South Australian laws provided the model for
later Northern Territory laws on pest eradication.

II. THE PERIOD OF COMMONWEALTH ADMINISTRATION
A. THE HANDOVER
South Australia surrendered the Northern Territory to the Commonwealth in 1911. The
Commonwealth exercised legislative power over the Northern Territory pursuant to
section 122 of the n e w Australian Constitution.49 Between 1911 and 1947 the
legislative and executive functions of the colonial government in the Northern Territory
were carried out by an Administrator appointed by the Governor-General on the advice
of the Commonwealth Minister for External Affairs and, from 1917, on the advice of
the Minister for H o m e and Territories.50 Under the terms of the surrender to the
Commonwealth, South Australian law in force in the Northern Territory as at 1911
remained in force until altered by the Commonwealth. 51 Section 13 of the Northern
Territory (Administration) Act 1910 (Cth) gave the Governor-General the power to
m a k e Ordinances having the force of law in the Northern Territory. Those South
Australian laws that the Northern Territory Administration wished to apply to the
Northern Territory could be amended and proclaimed as Ordinances.

Powell describes the situation of the Northern Territory in 1911 bluntly:
The Commonwealth had acquired a small port town and a scattering of
hamlets, a railway that ran to nowhere, the care of a few industries, mining,
pastoralism, pearling, all badly run down. 52
O f the then nearly five million white Australians only 1,729 lived in the Northern
Territory. Including Chinese people, the total non-Indigenous population was 3,271.
Estimates of the number of Indigenous people in the Northern Territory at that time
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were between 20,000 and 50,000.53 During the early period of C o m m o n w e a l t h
administration, the Commonwealth Government exercised control over the Indigenous
peoples of the Northern Territory through the Department of External Affairs, first
under the Northern Territory Aboriginals Act 1910 (SA) and later under the Aboriginals
Ordinance 1918 (NT). 54

The first decade of Commonwealth administration was fraught with difficulties, caused
in part by a poor choice of Administrator in Dr. John Gilruth, a lack of funding,
isolation and very poor knowledge of the environment.55 However, there was a strong
desire a m o n g colonial administrators to intensify and diversify colonial economic
activity and resource use. For example, there was a push to establish European-style
agriculture. Experimental farms were established at R u m Jungle and Daly River; and
land at Daly River, Adelaide River and Stapleton was declared open for agricultural
settlement. These ventures had all failed by 1920. Unsuitable crops and an absence of a
commercial market seem to have been the principal factors.

B. THE FIRST COLONIAL LAWS RELATING TO THE INDIGENOUS BIOTA

The Fisheries Ordinance 1911 (NT) was the first Ordinance made for the Northern
Territory that related specifically to flora or fauna. It was adapted from the South
Australian legislation with little modification, establishing a pattern that became a
feature of Northern Territory law-making. It required all those fishing for the purpose of
trade to be licensed, as well as prohibiting certain activities such as the use of explosives and poison for the taking of fish. Awareness of at least some of the marine
resources of the Northern Territory was apparent, with the Fisheries Ordinance making
special provision for pearl and trepang licences. Fisheries law has been progressively
developed since this 1911 Ordinance. However, these legislative developments are
outside the scope of this research, as it focuses on land-based biodiversity.

In 1913 the Birds Protection Ordinance (NT) was made by slightly modifying the Birds
Protection Act 1900 (SA). This was the first Northern Territory law that aimed to
protect indigenous fauna. The motivation behind the introduction of the Birds
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Protection Ordinance ( N T ) is obscure.56 However, the history of the South Australian
law provides s o m e clues. T h efirstm o v e for legislative protection of birds in South
Australia had been in 1873. 57 It appears to have been influenced by an Imperial law
protecting birds indigenous to the United K i n g d o m from hunting pressure. There w a s
also a growing awareness of the impact of hunting on some wildlife in South Australia.
In 1873 the South Australian Legislature noted that "the destruction of birds, especially
near the centres of population, had been carried out almost to the extent of extermination".58 T h e first South Australian Bill w a s withdrawn but a similar Game

Act w a s

passed in 1874. 59 It was m a d e clear in the debate on the subsequent Birds Protection
Act 1900 (SA) that the protection of insectivorous birds under this 1900 Act was not a
question of sentiment; they were useful birds to agriculturists, thereby providing an
economic imperative. All birds not classed as "beneficial" could be destroyed at will.60
It is questionable whether these early laws had any real impact. It seems that the killing
of s o m e protected species continued in South Australia,61 although there is little
evidence on this point. If the British experience with similar laws is any guide the
positive impact on wildlife was probably negligible.62 This did not deter the Australian
colonies from adopting the same legislative approach. T h e Anglocentric nature of the
colonial legal system is a persistent feature.63

There is no evidence that hunting pressure had a significant impact on bird species in
the Northern Territory in the early colonial period, so it is unlikely that this w a s the
motivation behind the Birds Protection Ordinance (NT). A plausible hypothesis is that
the Northern Territory administration shared the South Australian view that certain
indigenous birds m a y be useful to agriculture. It m a y have been intended as a
precautionary measure to protect the fledgling (and failing) agricultural enterprises. T h e
Birds Protection Ordinance ( N T ) retained the South Australian model of identifying
those birds which would be protected during the whole year, those birds protected
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during part of the year, and those birds not protected at all. Each category was identified
in schedules to the Ordinance. The nature of the protection was a prohibition on taking
or killing protected birds. What is remarkable about this law is that many of the birds
listed for protection do not occur in the Northern Territory at all. The schedules to the
South Australian Act were adopted without change. Complete ignorance of the avifauna
of the Northern Territory is a likely explanation. It is difficult to fathom the legislative
purpose of protecting Cape Barren Geese so far from their natural habitat! This law was
very poorly adapted to the environment of the Northern Territory. And yet, the pattern
of importing British-derived South Australian laws continued.

C. THE FIRST COLONIAL LAND MANAGEMENT LAW

Not only did the new legal system fail to protect the indigenous biota, at leas
probably had a significantly detrimental effect. In 1919 the Bush Fires Ordinance (NT)
was introduced, removing the potential application of the Bush Fires Act 1885 (SA).
This law is also evidence of an emerging desire of the colonists to manage the Northern
Territory landscape and ecological processes to suit their own interests and values. The
new Territory Ordinance placed a blanket prohibition on the lighting of fires in the open
air.64 The Administrator was given power to make regulations fixing the dates, times
and purposes for which fires could be lit. This law suggests that the colonists
consideredfireto be highly dangerous, requiring strict, centralised regulation. It is not
clear how the Ordinance was actually administered over the vast areas of the Northern
Territory, or if it was applied at all. However, it does clearly conflict with Indigenous
burning practices and may have been one of the factors which contributed to the
changes infireregime that occurred throughout the Territory after this period. The link
between the changed fire regime and the extinction of indigenous species in the
Northern Territory is discussed below.

D. INTENSIFIED MANAGEMENT OF SELECTED INDIGENOUS AND
I N T R O D U C E D SPECIES

Unregulated buffalo hunting for the export hide trade was carried out for 80 ye
before the Buffalo Control Ordinance 1939 was introduced. The colonists considered
buffaloes a valuable food resource and buffalo hunting was one of the few successful
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commercial activities in the T o p End of the Northern Territory.65 T h e Buffalo Control
Ordinance introduced a closed season on hunting to protect buffaloes from year-round
hunting pressure.
The Northern Territory Administration shared the desire of its South Australian
counterparts to eradicate any species that appeared to be hampering the 'productive
activity of the colonists. T h e Noxious Weeds Ordinance 1916

and the

Dingo

Destruction Ordinance 1923 mirrored the South Australian Acts, while the Alsatian
Dogs Ordinance 1932 (which aimed to control Alsatian dogs so as to keep them from
mating with dingoes) was unique to the Northern Territory.

No other laws directly relating to the management or protection of flora or fauna were
made in the Northern Territory until the mid-1950s. This left the indigenous biota of the
Northern Territory in a state of open access as far as the colonial law was concerned.
There is, however, no evidence that the Northern Territory experienced the same degree
of "wanton killing" of wildlife that occurred in South Australia during the early colonial
period. Hunting does not seem to have been a serious threat to the indigenous fauna
during the first hundred years of British colonisation, possibly due to the small and
scattered population.

E. A MAJOR EXTINCTION EVENT

While hunting pressure appears not to have been significant the impact of European
colonisation on the m a m m a l fauna of central Australia was catastrophic. Eight species
of m a m m a l indigenous to central Australia probably became extinct before 1935. These
were the Desert Rat-Kangaroo, the Central Hare-wallaby, the Desert Bandicoot, the
Pig-footed Bandicoot, the Lesser Bilby, the Lesser Stick Nest Rat, the Long-tailed
Hopping M o u s e and the Short-tailed Hopping Mouse. A further species, the Crescent
Nailtail Wallaby, probably became extinct in the 1950s-1960s. The Burrowing Bettong
became extinct on mainland Australia during the same period, but survived on coastal
islands off Western Australia.66 A further nine m a m m a l species suffered dramatic
decline in central Australia and are n o w considered endangered or threatened with
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extinction. These are the Kowari, Mulgara, Red-Tailed Phascogale, Numbat, Bilby,
Golden Bandicoot, Spectacled Hare-Wallaby, Mala and the Central Rock-Rat.67

The cause of this dramatic decline in mammal species remains a matter of debate. A
range of factors appear to have been involved including droughts, introduced predators,
pastoralism, rabbits and altered patterns offire.68T h e period between 1920 and 1950
saw a significant intensification of the pastoral industry in central Australia. Prior to
1920 the stock, mainly cattle, had been restricted to areas where there was permanent
water. Between 1940 and 1958, following intensive bore development, cattle numbers
in the Alice Springs Pastoral District increased from 50,000 to 350,000 head. This w a s
a significant b o o m in the longer-term cycle of b o o m and bust. T h e year 1958 saw the
start of the '8-year drought' during which stock numbers declined by over 5 0 % , but by
this time the medium-sized native m a m m a l s had disappeared.69 However, species also
disappeared from areas which cattle and sheep did not occupy in the Tanami Desert,
ruling out pastoralism as the sole cause of the decline.

The impact of pastoralism in central Australia was in addition to the impact of other
introduced herbivores. Morton argues that the primary cause of extinction was habitat
modification caused by the waves of introduced cattle, horses, sheep, goats, and
especially rabbits.70 T h e introduced herbivores selected the same patches of rich,
dependable food in the landscape as the indigenous fauna. These patches were the foci
of biodiversity. Competition for these fertile patches became extreme in times of
drought. L o w suggests that climate fluctuations were severe during the critical period of
first contact between rabbits, stock and native m a m m a l s , and this m a y have been a
factor contributing to the extinction event. From 1930 there was a run of nearly 15 years
with below-average rainfall. T h e '8-year drought' beginning in 1958 m a y have served
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as the coup de grace for waning species.71 Before British colonisation it is probable
that the indigenous m a m m a l s re-colonised their former range after drought. In the n e w
circumstances m u c h of the previously suitable habitat m a y have simple disappeared
through degradation by stock and rabbits. W h e r e re-colonisation w a s possible, there
was extreme competition from renewed numbers of stock and rabbits.72

Cats have been implicated as a cause of the extinction of mammals in central Australia
but the extent of their impact is unclear. They did co-exist with the whole suite of
middle-size m a m m a l s for at least 4 0 years (and possibly m u c h longer) before any
extinctions occurred. Foxes probably also had a role in the process, but seem to have
been a subsidiary contributor to the extinctions and decline.73 Altered patterns of fire
are also considered to have been a significant factor. Indigenous burning of the
landscape produced a fine-grained mosaic of vegetation. It probably increased the
dependability of certain types of habitat, expanded the size of suitable patches, and
provided pathways for re-colonisation of dependable patches.74 Colonising pastoralists
tried to prevent fires to conserve forage for stock. A change in the burning practices of
the Indigenous peoples also occurred during this period. People had been moving to
some cattle stations and missions, and in some cases were removed from their land in
central Australia in the 1930s and 1940. 75 In ungrazed and n o w uninhabited areas
wildfires ran unchecked and often burned into pastoral lands. The resulting extensive
areas of either burnt or mature habitat m a y have reduced the mosaic of patchy
vegetation in the landscape and contributed to the m a m m a l decline.76

Another vertebrate group that was significantly affected by colonisation was the arid
zone birds. Three species of bird apparently disappeared from Central Australia before
1930: the Mallee fowl, Thick-billed Grasswren and the Slender-billed Thornbill.
Another, the Grey Currawong, disappeared from Central Australia by the 1960s. A t
least seven other species have declined in abundance or range, namely E m u ,
Alexandra's Parrot, Night Parrot, Rufous-crowned Emu-wren, Chestnut Quail-thrush,
Chestnut-breasted Quail-thrush and the White-browed Treecreeper. Land degradation
and habitat alteration caused by the introduction of exotic herbivores again appears to
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be the principal cause. Introduced predators and changed fire regimes may also have
played a role.77

Matching the history of the colonial legal system with the history of environmental
change during this period, it is possible to see that the law had a dramatically negative
impact on the indigenous biota. It did this primarily through enabling and supporting
the pastoral industry and the dispossession of the Indigenous people.78 The consequential laws that supported the pastoral industry, such as the Bush Fires Ordinance 1919
(NT), m a y also have contributed to the loss of indigenous biota. The one contemporary
law that m a y have helped to minimise the environmental change, the rabbit control
legislation of South Australia, did not become part of the law of the Northern Territory.
Thefirstlaw to conserve indigenous fauna, the Bird Protection Ordinance 1913 (NT),
did not protect the species that were lost to extinction in central Australia. Even if it had
identified these species as protected, the Ordinance would still have failed as the threat
to these birds w a s not hunting. During this period there w a s no ordinance in the
Northern Territory which protected indigenous m a m m a l s or attempted the management
or control of introduced herbivores. N o r was there any law for the declaration of
protected areas.

III. POST-WAR DEVELOPMENT AND THE FIRST SIGNIFICANT
CONSERVATION LAWS

It was not until after the devastation of the Second World War that a new era of change
came to the colonial administration and law of the Northern Territory. From this period
onwards the division of power between the Commonwealth and the Northern Territory
governments become a significant factor in the development of the colonial legal
system. Amendments to the Northern Territory (Administration) Act 1910 (Cth) in 1947
created the first Legislative Council, composed of an Administrator, seven officials
appointed by the Governor-General and six elected representatives.79 The Legislative
Council w a s given power to m a k e ordinances for the "peace, order and good
government" of the Northern Territory. T h e C o m m o n w e a l t h Government retained
effective control, however, through its nomination of departmental officers to the
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Council. In 1959 legislation was passed which altered the composition of the Legislative Council.80 It provided for nine appointed officials and eight elected representatives,
still leaving the Commonwealth appointments in effective control. It also created an
Administrator's Council, composed of a mix of elected and unelected members of the
Legislative Council, to advise the Administrator. In 1968 a further amendment changed
the balance of the Council to eleven elected and six unelected members, thereby
bringing the elected members into a position to control the Council for the first time.81
The Indigenous peoples were granted the right to vote in Commonwealth and Northern
Territory elections in 1962.82 This period of constitutional development is significant in
its gradual shift from governance by a remote bureaucracy to one that had a greater
degree of 'local' control. This change increased the potential for laws that were better
adapted to the social and environmental conditions of the Northern Territory. In relation
to laws for the effective conservation of the natural resources of the Northern Territory
this potential was not realised.

A. THE PUSH FOR DEVELOPMENT

The post-war period saw an intensification of development efforts in the
Territory. Colonial policy-makers considered it vital to have a colonist population in the
North, actively engaged in exploiting its mineral resources and capacity for food
production, to defend the land from another invasion.83 Forestry, agriculture
(particularly rice production) and uranium mining (at R u m Jungle) provided the focus
for development in the Top End during the 1950s.84

Mining took place in the absence of regulatory law for environmental prot
Mining Ordinance 1939 supported and facilitated development. Generous financial and
technical assistance was given to prospectors and miners. The R u m Jungle uranium
mine was a dramatic failure in economic terms and had serious environmental consequences.85
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In 1959 thefirstForestry Ordinance was passed in the Northern Territory repealing the
Woods and Forests Act 1882 (SA). 86 The primary objective of the Forestry Ordinance
1959

( N T ) was the establishment of a Forest Branch of the Northern Territory

Administration to be headed by a professional forestry officer w h o would carry out a
"policy for the preservation and extension of the existing forest wealth".87 T h e
Ordinance invested the Forestry Officer with considerable powers over the control and
management of forest reserves created under the Crown Lands Ordinance as well as
forest produce on C r o w n lands outside forest reserves88.

The Forestry Ordinance 1959 came too late to prevent severe depletion of the forest
resource of the T o p End. B y the time this law was passed the relatively limited supply
of prime durable timbers, particularly Ironwood (Erythrophleum chlorostachys) and
Northern cypress pine (Callitrus intratropica) had already been completely depleted in
the area around Darwin. 89 B y the late 1950s a concerted campaign was underway to
establish timber plantations (principally on Melville Island) and prospecting for native
forest production had begun. Despite the preservation objective in the Forestry
Ordinance, the Forest Branch demonstrated an unswerving interest in actively exploiting the forest resource. The Forest Branch's assessments of forestry resources predicted
yields that turned out to be wildly exaggerated. Despite more than $30 million of
government money spent to develop forestry during the 1960s and 1970s the actual
yields were so poor that a Commonwealth Government inquiry was held in 1978 which
effectively closed d o w n the Northern Territory Forest Program.90 This forestry program
provides a clear example of the misplaced optimism, mixed with ignorance and greed,
which has characterised m u c h of the colonial enterprise in the Northern Territory.
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B. C O N S E R V A T I O N R E S E R V E S

In the post-war period nature conservation values were beginning to emerge in coloni
society. For the first time the law began to reflect an emerging aesthetic appreciation of
the Northern Territory environment linked with a n e w colonial industry based on
recreation and tourism. At this time the Northern Territory was the only part of Australia in which provision had never been m a d e for any sort of national park or
conservation reserve. The values and policies of the southern states have always been
slow to reach the northern frontier and this was no exception.91 In 1955 the National
Parks and Gardens Ordinance (NT) was passed. M r Barklay, Northern Territory
Director of Lands described the primary objective of this law as the protection of
historical objects, monuments or scenic attractions to be preserved for the benefit of the
general public. H e stated that "such areas m a y be developed as places of great physical
beauty for the attraction of the tourist trade."92 In this respect the experience in the
Northern Territory bears similarities to that of national parks in the southern Australian
states and also those in the United States of America.93
Barklay's speech also revealed a new awareness of the uniqueness and value of the
indigenous fauna, coupled with an acknowledgement of past destructive practices. H e
acknowledged that "the Northern Territory contains m u c h bird and animal life which is
not found elsewhere in the world [that] ... will disappear if not adequately protected"94
and that "public conscience in these matters has grown considerably over the last thirty
years".95 The National Parks and Gardens Ordinance 1955 (NT) reflected these new
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'feelings' about indigenous fauna and fauna along with a diversity of other values in
section 13:
The Administrator may, by notice in the Gazette, commit to the care, control
and management of the Board land which has been reserved in pursuance of
section 103 of the Crown Lands Ordinance..., for a place for the recreation or
amusement of the public, a national park, a monument, a botanical garden, a
zoological garden, a reserve or sanctuary for the protection of flora or fauna or
for any similar purpose.
However no action was taken under the National Parks and Gardens Ordinance 1955
(NT) with the specific intent of protecting endemic flora or fauna until 1967 w h e n the
Palm Valley Flora and Fauna Reserve was declared and this remained an isolated
example.96 All of the reserves declared under this Ordinance in the 1950s were so
declared in order to protect "outstanding scenery and natural wonders" 97 and all had
public recreation and tourism as their sole purpose.98 Nomenclature included 'National
Park', 'Historic Reserve' and 'Nature Parks'99 but the Ordinance did not differentiate
between them, referring only to 'reserves'. Ayers Rock-Mount Olga National Park,
declared in 1958 over 311,680 acres, was the only area large enough to compare with
some of the national parks declared in other parts of Australia. 10° All of the other
reserves declared in the 1950s were each less than 700 acres in size.101
The reserves were selected on the following basis: "A Board member brings to the
notice of the Board an area that he feels should be acquired".102 There were no criteria
to guide the exercise of discretion. The flora and fauna of these reserves were unknown
to members of the Board 103 w h o focused on the aesthetic qualities of the landscape as
the m e m b e r s perceived them. The declaration of these reserves indicates that the
colonists were developing a different, and perhaps closer, if limited, relationship with
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the Northern Territory landscape. A desire to protect certain special places stands in
stark contrast to the unremitting struggle to exploit and dominate the landscape that
characterised the period of early colonisation. It does not indicate that this struggle had
ceased, but certain places were to be separated out and treated in a different way. The
competing values of aesthetic appreciation versus exploitation and domination were to
be reconciled through a policy of protection and segregation. The legislative objective
of protection of flora and fauna was not achieved in any significant measure.

C. A NEW LAW FOR FAUNA PROTECTION AND SANCTUARIES

In 1962 the local colonial legislators passed a new ordinance relating t
conservation of fauna, marking a further shift in community attitudes. The Wildlife
Conservation and Control Ordinance 1962 (NT) repealed the Buffalo Control

Ordinance 1939 (NT), the Dingo Destruction Ordinance 1923 (NT) and the Alsatian
Dogs Ordinance 1932 (NT). It also repealed several pieces of South Australian
legislation, namely the Game Act 1882, the Sparrow Destruction Act 1889 and the
Ostrich Farming Act 1882, insofar as they applied to the Northern Territory. The
motivation for the creation of a new ordinance seems to have come in some measure
from the popular Western science writing of the time. M r Whittem, the Northern
Territory Director of Animal Industry, gave the Second Reading speech for the Bill. He
quoted extensively from recent publications in the field that we now describe as
conservation biology, relying primarily on an article by Robert Carrick and Alec Costin
entitled "Nature Conservation in Australia".104 The article sets out the case for
conservation of native flora and fauna as follows:
Conservation of the natural environment, and the proper balance of its components — water, soil, plants, animals — are basic to the preservation of every
species, and nature management entails an understanding of complex
ecological processes. Also it is the real effects and safeguards of legislation on
land and habitats, rather than the terms used to denote reserved areas, that
decide how effective is the protection of plant and animal communities or individual species.105
This speech stands as a remarkable anomaly in the life of the Northern Territory
legislature in so far as it expresses an understanding of ecology and an approach to
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nature conservation that were quite radical for the time and remain very relevant today.
This approach to nature conservation w a s not apparent in the Ordinance being
introduced and has not been entrenched in legislation to this day. T h e speech d e m o n strated that an awareness of species extinction had increased in colonial society106 but
also that accurate knowledge of the recent extinctions in central Australia had still not
reached the Northern Territory Parliament.

The legislative model used in the Wildlife Conservation and Control Ordinance was not
novel. It relied primarily on the prohibition of direct taking rather than habitat protection and followed the early South Australian legislation.107 This type of legislation had
been appropriate in South Australia, where hunting of native wildlife had caused
dramatic population declines and extinction in s o m e cases. B y contrast, this legislative
method ill-suited the circumstances of the Northern Territory. During this period it w a s
pastoralism and the introduction of pest species that posed the major threats, rather than
hunting pressure. Together with the soil erosion and vegetation changes occurring in the
areas subject to pastoralism there were less well documented changes in the vertebrate
biota. Pastoralism clearly contributed to the decline and local extinction of riparian and
granivorous birds and the medium-sized m a m m a l s . 1 0 8 T h e only species that were
endangered by hunting pressure up until recent times were the crocodiles, as discussed
below.

The Wildlife Conservation and Control Ordinance 1962 (NT) did, finally, introduce
legislative protection against hunting to the non-avian fauna of the Northern Territory.
T h e Ordinance established the position of Chief Inspector of Wildlife and a Wildlife
Advisory Council to advise on the "scientific aspects of policy".109 All vertebrate
animals (other than domestic animals and fish) were to be absolutely protected, unless

106 jyjr whittem also cited an article entitled "Man's Impact on the Land", which referred to the
extinctions of "at least 42 species of birds" (globally), and an article in the Adelaide (SA) Sunday
Mail of 11 August 1962 entitled "The Odds are against our Native Birds".
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they were a m o n g those species identified in schedules to the Ordinance as being g a m e
animals, partly protected animals or pests. Partly protected animals were those that
could be taken with a permit issued at the discretion of the Chief Inspector of
Wildlife.110 Certain methods of taking fish were prohibited as was the importation of
certain animals designated "prohibited entrants".111 All protected animals, partly
protected animals and g a m e were declared the property of the C o m m o n w e a l t h until
they were lawfully killed or taken by a person.112
Another protective tool introduced in the new Ordinance was the wildlife sanctuary.
Scheduled areas were declared from which people were to be excluded entirely. The
stated purpose of the sanctuaries was to "lock these places up". 113 It seems that the
separation of humans from 'nature' was seen as the highest form of protection for
nature. Five areas were declared as sanctuaries: three areas already declared as
Aboriginal reserves under the Northern Territory Aboriginals Act 1910 ( S A ) or the
Aboriginals Ordinance 1918 (NT), 1 1 4 the Coburg Peninsula and the Tanami Desert.
T h e fact that all of the declared areas were inhabited by Indigenous people w a s
acknowledged to the extent of allowing the Indigenous owners entry and hunting and
fishing rights.115 Indigenous access was not considered a problem as the legislators
apparently assumed that Indigenous people would continue land use practices
compatible with the reserve objectives. The perceived compatibility between Indigenous land use and 'nature conservation' implicit in this law has become an enduring
feature of colonial society and law in this region. Another h u m a n use that was permitted
to impinge on these sanctuary areas from the very beginning, was mining.116

It is clear from the Second Reading speech for the Wildlife Conservation and Control
Ordinance that the sanctuaries were not selected to protect particular species. Nor were
they selected as representative of particular landforms, habitats or ecosystems. They
were selected because they were relatively undisturbed by colonisation and were not
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required by the colonisers for other land uses.117 They largely failed to achieve the
more general nature conservation goal due to the policy of segregation without
management. Significant losses of indigenous biota were occurring even in these
declared sanctuaries due to the impact of feral m a m m a l s . O n the Coburg Peninsula,
introduced buffalo caused dramatic changes to the sub-coastal plains and wooded
lowlands, both areas of high fauna diversity.118 Cats, foxes and rabbits all colonised the
Tanami Desert causing local extinctions of some indigenous fauna.119 T h e Tanami
does, however, remain one of the last refuges of the endangered Bilby and Mala. 120 In
retrospect, it could be argued that more colonial intervention in these areas, with the
purpose of controlling populations of introduced species, could have had more
conservation benefit than a declaration of sanctuary status. The disruption of Indigenous
peoples' burning practices as people moved, or were m o v e d off land in the Tanami
Desert m a y also have been a significant cause of the fauna decline, although this does
not appear to have been influenced by the declaration of an area as a sanctuary.121 In
retrospect, active encouragement of continued Indigenous ownership and management
might have been the best conservation tool for the indigenous biota within sanctuaries.

Despite the attention given to sanctuaries in the Wildlife Conservation and Control
Ordinance 1962 (NT), the principal legislation dealing with reserves remained the
National Parks and Gardens Ordinance 1955 ( N T ) administered by the Reserves
Board. T h e separation of wildlife matters from reserves was legislatively and administratively entrenched, although there was overlap between the functions of these two
pieces of legislation.

D. PEST CONTROL
The Wildlife Conservation and Control Ordinance 1962 (NT) adopted an approach to
pest control that differed little from the early South Australian laws relating to rabbits
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and other 'vermin' despite the time gap of almost 100 years. The Ordinance
incorporated powers to investigate, to require owners to carry out specified measures,
and for the C r o w n to assist financially or otherwise in the work. 122 This very traditional
approach to pest control was pursued notwithstanding the legislators' full knowledge
that such measures had "never resulted in the disappearance of a ('pest') species, or
even in the reduction of its numbers to levels below significance".123 Instead, the
legislators hoped that science would provide the answers and a non-legislative solution
could be found. T h e relative success of myxomatosis against rabbits was cited, as well
as research investigating the ecology of other 'pests', such as magpie geese, kangaroos
and eagles.124 A more sophisticated and effective approach to pest control w a s hoped
for, but in the meantime a long list of fauna was scheduled in the Ordinance, authorising their destruction at any time. The Schedule included feral m a m m a l species, such as
rabbits, donkeys, pigs, camels, cats, foxes, goats, rats (Rattus rattus and Rattus
norvegicus) and mice.
Also listed as pests under the Wildlife Conservation and Control Act 1962 (NT) were a
number of 'native' animals. These included dingoes and Wedge-tailed eagles (thought
to prey on domestic animals), the Red Kangaroo and Agile Wallaby (thought to
compete with stock), and the Little Reddish Fruit Bat and Gould's Fruit Bat that ate
fruit crops. Singled out for special attention, perhaps out of simple fear and loathing,
were snakes. All species of snake in the Northern Territory were declared as pests
without exception. This law demonstrates that the colonists considered it possible, and
indeed necessary to make dramatic changes to composition of the Northern Territory
biota. T h e fact that the legislators had no qualms about mandating the complete
eradication of these species indicates a profound lack of relationship to and respect for
them. It also indicates a profound ignorance of the ecology of the region and the role of
the predator species in relation to both native and introduced prey. Both dingoes and
Wedge-tailed Eagles take feral rabbits, and dingoes m a y also have a role in suppressing
feral cat and fox populations.125
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The battle with introduced 'pests' that threatened colonial agricultural and pastoral
activities also continued with plants. B y the 1960s the legislators in the Northern
Territory had admitted the failure of the Noxious Weeds Ordinance 1916 (NT) to
achieve the eradication of weeds. This Ordinance was replaced in 1962 with a new
Noxious Weeds Ordinance which acknowledged that some weeds were so widespread
that it was "obviously impossible from an economic point of view, for a landholder to
achieve complete eradication".126 The Ordinance introduced two classes of noxious
weeds: those that must be eradicated by landholders, and those that must be
controlled.177 Apart from this change, the basic structure of the earlier law remained.
Ironically, the activities of the pastoral industry have been the cause of most of
problems associated with introduced plants. M a n y experimental introduced pastures
were unsuitable and became pollutants in the environment, often requiring declaration
as weeds under the Noxious Weeds Ordinance.128 O f more than 2,000 plant species
introduced for pasture improvement in northern Australia only 21 were eventually listed
as useful, whereas 60 became listed as weeds (including all but four of the 'useful'
species).129

E. REGULATION OF COMMERCIAL USE OF WILDLIFE

The commercial harvesting of estuarine crocodiles (Crocodylus porosus) commenced in
1945 in the Northern Territory. Freshwater crocodiles (Crocodylus johnstoni) were
hunted intensively only between 1959 and 1964.13° B y the 1960s the crocodile
industry, which had been entirely uncontrolled up to this time, had already had a
devastating effect on populations of freshwater and estuarine crocodiles. The Wildlife
Conservation and Control Ordinance 1962 (NT) stopped the trade in freshwater
crocodiles in the Northern Territory by declaring them protected animals. In practice,
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protection began w h e n the Ordinance came into effect on 1 January 1964. Protection
came for the estuarine crocodile in 1971.131 B y this time it was estimated that the
Australian population of estuarine crocodiles represented 1-2% of the population which
existed prior to commercial exploitation.132 However, there was no scientific or other
reliable base for this estimate as there were no published studies of crocodile biology
prior to the animals becoming protected.133 In 1972 the C o m m o n w e a l t h Government
imposed a total export ban on both species of crocodile.134 This prevented the Northern
Territory Government from revitalising the crocodile export industry, even w h e n
crocodile populations had recovered significantly.
The Wildlife Conservation and Control Ordinance 1962 (NT) introduced regulation of
the commercial utilisation of other species. These species, including the crocodile, were
referred to as partly protected animals.135 The main species targeted was the feral
buffalo. However, the regime also extended to numerous species of native birds,
particularly parrots, cockatoos and finches, all desired by aviculturalists. T h e Ordinance
permitted the harvesting of these species under permit issued by the Chief Inspector of
Wildlife.136

F. INDIGENOUS PEOPLE'S USE OF WILDLIFE

The Wildlife Conservation and Control Ordinance 1962 (NT) included a significant
new appropriation of property by the colonial government. Section 29 of the Ordinance
declared that "protected animals, partly protected animals and g a m e are the property of
the Commonwealth until they are lawfully taken or killed by a person." In relation to
the Indigenous peoples the effect of this appropriation was limited by section 5 4 which
declared that "the provisions of the Ordinance are to have no operation with respect to
an aboriginal native of Australia or a ward within the meaning of the Welfare
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Ordinance 1953-1961." A n exception to this general statement was provided in section
36 which prohibited "an aboriginal or a ward" from selling or bartering any protected
animal or, "unless he is the holder of a permit, any partly protected animal." This
represented a significant restriction on the economy of Indigenous communities and a
further step in their dispossession.

G. LAND DEGRADATION ALONGSIDE INEFFECTIVE OR INAPPROPRIATE

LAND MANAGEMENT LAWS.
Signs of land degradation were first noted in the catchments of the major rivers in
Top End of the Northern Territory and Western Australia. After a little more than 50
years of pastoral use, it was reported in 1944 that 1 0 % of an area surveyed in the Ord
Valley was affected by erosion to varying degrees.137 However, it was only in the late
1960s that a legislative and administrative response occurred. The condition of the Ord
River catchment, part of which extends into the Northern Territory, first came to
prominence when a d a m was proposed in the 1960s. The annual sediment load of 24
million tonnes caused by massive soil erosion threatened the life of the dam.
Reclamation and controlled grazing of some of the catchment on the Northern Territory
side of the border was implemented pursuant to the new Soil Conservation and Land
Utilization Ordinance 1969 (NT). The Ordinance empowered a Commissioner to carry
out treatment (with costs shared between landholder and the Government), issue soil
conservation orders, and declare land to be an "area of erosion hazard" on which land
uses will be restricted.138 However, as discussed in Chapter 5, Part II, the existence of
this legislation did not halt soil erosion in the Northern Territory.

The suppression of fire in the landscape was again legitimised in 1980 with the pass
of the Bushfires Act 1980 (NT). The long title of the Act makes this clear by declaring it
as "an Act relating to the prevention and suppression of bushfires". The Bushfires Act
purports to regulate allfiresin the Northern Territory outside urban areas. It imposes an
obligation on all landholders to prevent the spread of fires to neighbouring land.139
Three types offirecontrol regions are specified in the Act: 'fire protection zones', 'fire
danger areas', and 'fire ban areas', each imposing different levels of control over fire

137

Medcalf F G , Soil erosion reconnaissance of the Ord Valley and watershed (1944) Department of
Lands and Surveys, Perth.

138

Soil Conservation and Land Utilization Ordinance 1969 (NT) ss 12, 14, 17.

139

Bushfires Act 1980 (NT) s 49.

124
activity. A fire ban m a y be declared for any part or all of the Territory, prohibiting any
class of fire except a camp fire.140 The primary rationale behind these control mechanisms is the protection of capital investment in houses, businesses and infrastructure
from fire damage. 141 T h e continuing negative impact of the suppression of fire is
discussed in Chapter 5, Part III.

IV. A NEW ERA OF ENVIRONMENTAL LAW AND
C O M M O N W E A L T H INTERVENTION
A. LOCAL PROTECTION VERSUS NATIONAL DEVELOPMENT

Flora and fauna conservation began to interest the Northern Territory Reserves Board
the mid-1960s. In 1965 there was a concerted attempt by the Reserves Board to get a
large reserve declared in the area that is n o w Kakadu National Park. A t that time the
colonists had not established any major land use of the area. T h e Northern Territory
administration did not act on the Reserve Board's proposal; instead, it gave priority to
buffalo shooting and pastoralism. Nonetheless there were members of the Legislative
Council w h o strongly supported the Reserve Board's proposal. In 1972 an Ordinance
was passed with the specific purpose of declaring what was then called the Manimoona
National Park. In the debate on the Bill the area was described as a "unique and
irreplaceable national resource of immense aesthetic and scientific value".142 S o m e
aspects of the biota of the area were described, including endemic species.143 The value
of the area in terms of tourism was also made clear. N o conflict between conservation
of flora and fauna and tourism was perceived at this time. In his support for the legislation M r Letts commented:
Australian history is not in favour of conservation. Until recent years the
Australian pioneers had been battling against the environment, trying to
subdue it, trying to develop. That situation is just starting to change to the point
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where people are sitting back and saying, 'Before it all goes, let us try to
preserve some of those things for posterity'.144
This statement reflects the classic 'museum' approach to nature conservation; there is
an attempt to segregate and protect nature from the destructive colonial development
imperative. There is also an element of regret or guilt for the destruction already caused.

The Northern Territory Government's move to protect the area was thwarted by the
Commonwealth when the Governor-General refused assent to the Bill. Large uranium
reserves had been discovered in the region and the Commonwealth decided to give
priority to further mineral exploration. The Commonwealth Government was acting in
the perceived national interest in developing a valuable and strategically important
mineral. A tension between 'local' and national interests emerges as a feature of the
colonial legal system from the early 1970s onwards. However, neither government has
consistently pursued conservation objectives.

B. A NEW CONSOLIDATED PARKS AND WILDLIFE LAW

Greater control over land management came to the colonists in the Northern Territo
after the first fully elected legislature (a nineteen member Legislative Assembly) was
introduced by the Northern Territory (Administration) Act 1974 (Cth). The new
Assembly moved to reform the Northern Territory law relating to wildlife and reserved
areas, bringing it together into the Territory Parks and Wildlife Conservation
Ordinance 1976 (NT). This Ordinance empowered the Administrator in Council to
establish parks and reserves. Plans of management for new parks were to encourage and
regulate use, appreciation and enjoyment by the public. In the case of reserves, plans of
management were to provide for regulation of use consistent with the purpose of the
reserve. Plans for both parks and reserves were to preserve the 'natural' condition of the
area and promote the protection, conservation and management of wildlife.145 This is
thefirstreference in a Northern Territory law to management of wildlife, suggesting a
shift from the earlier belief that a hands-off approach was the best way to further
conservation objectives. Sanctuaries proclaimed under the former Wildlife Conservation
and Control Ordinance were to be administered, together with all new parks and
reserves, by the new Territory Parks and Wildlife Commission.
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The wildlife protection provisions of the n e w Ordinance remained m u c h the same as
previous legislation on the subject, relying on prohibition of direct taking as the primary
mechanism. The classification of animals under the Ordinance was reduced to three
classes: 'protected animals', 'unprotected animals' and 'pests', all designated in the
Regulations. W h e n the Regulations were introduced in 1978, 146 those animals
previously regarded as 'game' (certain ducks and geese) were declared "unprotected at
specific periods of the year", while Agile Wallabies and dingoes were "unprotected in
specific areas", leaving them open to hunting in these areas. Only the feral animals
remained as 'pests', targeted for eradication. All other m a m m a l s , birds, reptiles and
amphibians indigenous to Australia or introduced by Indigenous peoples before 1788
became 'protected animals'. T h e killing or injuring of a protected animal w a s an
offence unless a permit had been issued under the Ordinance for this purpose. Unlike
the 1962 legislation, permits could be granted under the Territory Parks and Wildlife
Conservation Ordinance 1976 for the taking of any protected species at the discretion
of the n e w Territory Parks and Wildlife Commission. 147 A n e w status had been granted
to all elements of the Territory's biodiversity present before 1788. The choice of this
date is interesting. There seems to be an implication that what existed prior to British
colonisation of south-eastern Australia was a 'natural' (and therefore valuable) ecology,
despite the presence of Indigenous people. This assignment of value has persisted in
Northern Territory law.

The 'traditional use' of land or water for hunting, food gathering (otherwise than for t
purpose of sale) and religious and ceremonial purposes by Indigenous peoples was
unaffected by the Territory Parks and Wildlife Conservation Ordinance 1976 (NT).
However, Indigenous people were not to be regarded as using land 'traditionally' if they
were travelling in a motor vehicle or using a firearm.148 Regulatory control of any
commercial activity or any use deemed 'non-traditional' remained with the Territory
Parks and Wildlife Commission.

In 1980 the Territory Parks and Wildlife Commission was replaced by the Conservation
Commission of the Northern Territory.149 With the change in n a m e the Conservation
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Commission took on additional responsibilities for forestry, land conservation and
environmental matters generally.

C. THE RISE OF ABORIGINAL LAND RIGHTS

In 1976 the Commonwealth passed the Aboriginal Land Rights (Northern Territory)
Act 1976 (Cth) (hereafter the Land Rights Act). Its passage marked the beginning of a
new era in legal and political development of the Northern Territory. It was an era
during which the amount of land in the Northern Territory that was segregated and
protected from the colonial development culture vastly increased. Political pressure for
this legislation followed the decision in Milirrprum v Nabalco150 in which the Yirrkala
people of the Gove Peninsula failed in their attempt to protect their land from bauxite
mining operations. The case was significant in that Justice Blackburn of the Northern
Territory Supreme Court recognised the existence of a system of Aboriginal law, but
found that this law was not translatable into English c o m m o n law concepts of property.
H e considered himself bound by the precedent established by the Privy Council and
upheld the doctrine of terra nullius as the foundation of Australian law.

Under the new Land Rights Act, all areas which had been Aboriginal reserves under
Northern Territory law became Aboriginal land under Commonwealth administration.
Special, unalienable freehold title was granted to Land Trusts for the benefit of the
traditional Indigenous owners of the land. Unalienated Crown land was claimable by
Indigenous traditional owners under this Act.151 Since 1976 the Indigenous 'traditional
owners' of land have successfully claimed almost half of the Northern Territory.
Subject to some qualifications, the decision-making power in relation to the biological
resources of these lands has been returned to Indigenous people. A s a consequence,
these lands are now under a different land management regime to the rest of the
Northern Territory. In many cases Aboriginal law now determines the use and
management of biological resources on Aboriginal land. However, the legal issues
involved in determining the application of Northern Territory laws to land held under
the Land Rights Act are complex, and beyond the scope of this thesis.152
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D. A N E W W A V E OF COMMONWEALTH ENVIRONMENTAL L A W

During the mid-1970s a surge of reformist legislation relating to environ
management was introduced by the Commonwealth, including the Environment

Protection (Impact of Proposals) Act 1974 (Cth), soon to be followed by the Australia

Heritage Commission Act 1975 (Cth) and the National Parks and Wildlife Conservatio

Act 1975 (Cth). Of these, the National Parks and Wildlife Conservation Act 1975 (Cth
has made a particularly significant contribution to conservation in the Northern
Territory with the declaration of Uluru-Kata Tjuta National Park and Kakadu National
Park.153 The declaration of both parks was strongly opposed by the Northern Territory
Government, principally because title to both areas was granted to Indigenous people
under the Land Rights Act, with a lease being granted to the Commonwealth for the
purpose of a National Park.154 This limited the role of the Northern Territory
Government in future land use and management decisions. Kakadu National Park was
declared over the very area that the Commonwealth had refused to protect in 1972,
although it has since been extended considerably beyond the initial boundaries
suggested by the Northern Territory Reserve Board in 1965. However, three areas were
excised from Kakadu National Park for uranium mining leases: Ranger and Jabiluka
(where mining is now being carried out) and Koongarra. An area was also excised for
the Jabiru township which supports the Ranger mine. Kakadu National Park, in
particular, is an intense focus for the competing values and interests of colonial and
Indigenous cultures.

E. THE COMMONWEALTH GRANTS SELF-GOVERNMENT TO THE
N O R T H E R N TERRITORY.

In 1978 the Commonwealth Government passed the Northern Territory (SelfGovernment) Act (Cth) which further developed the constitutional status of the
Northern Territory. The Act granted a general legislative power to the Legislative

on Land Rights for the Next Generation, Report of the Review of the Aboriginal Land Rights
(Northern Territory) Act 1976 (2nd ed 1998) Commonwealth of Australia, Canberra, 385-412.
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Biodiversity Conservation Act 1999 (Cth).
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Assembly but effectively limited this power by restricting executive power to a list of
matters set out in the Northern Territory (Self-Government) Regulations.155 The regulations reserved to the Commonwealth the executive power over matters relating to the
mining of uranium or other prescribed substances within the meaning of the Atomic
Energy Act 1953 (Cth), and rights in respect of Aboriginal land under the Aboriginal
Land Rights (Northern Territory) Act 1976 (Cth). These reservations of power reflect
the tension between Commonwealth and Northern Territory control over resources.
Those matters within Territory executive power include 'flora and fauna', 'industry
(including forestry,fisheries,pastoral, agricultural, building and manufacturing)', 'land,
public and private', 'landuse, planning and development', 'environment protection and
conservation', 'fire prevention and control' and 'scientific research'. This list reflects
the matters already covered by Northern Territory ordinances, as well as those areas
considered State responsibilities at that time. A s from 1 July 1978 existing Ordinances
became k n o w n as Acts even though their origin w a s not an Act of the Northern
Territory Parliament.

F. COMMONWEALTH IMPLEMENTATION OF INTERNATIONAL
OBLIGATIONS

In part, the Commonwealth's legislative role in the Northern Territory ha
influenced by the growth of international environmental law. A number of Commonwealth legislative initiatives arise out of the implementation of Australia's international
obligations. For example, commercial utilisation of wildlife in the Northern Territory
was affected by the Wildlife Protection (Regulation of Imports and Exports) Act 1982
(Cth).156 T h e Act implemented Australia's obligations under the Convention on
International Trade in Endangered Species of Wild Fauna and Flora (CITES). Appendix
I of the Convention includes taxa threatened by extinction which are, or m a y be,
affected by trade. Appendix II contains wildlife which, although not necessarily
threatened by extinction, m a y become so if trade in them is not strictly regulated. T h e
schedules of the Wildlife Protection (Regulation of Imports and Exports) Act 1982 (Cth)
replicated the Appendices to C I T E S . For species listed in Part I of Schedule 2
(Appendix II species) permits could be issued when an animal was taken in accordance
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with an 'approved management program' or as a 'controlled specimen'.157 Crocodylus
johnstoni is listed in Appendix II of CITES. Crocodylus porosus was in Appendix II,
but was moved to Appendix I in 1979. Following an application made by the Northern
Territory Government the Australian population of C. porosus was moved back to
Appendix II in 1985.158This allowed export permits for commercial trade to be issued
enabling a crocodile 'ranching' industry to be established in the Northern Territory.
Eggs are harvested from the wild and the hatchlings reared in farms. The farms also
house animals considered 'problem crocodiles' that have been taken from the wild
around urban areas. Some captive breeding also occurs. Skins from all of these sources
are exported.

159

G. SIGNIFICANT DEVELOPMENTS IN COMMONWEALTH LAW
D U R I N G T H E 1990s

A further development in Commonwealth law came in 1992 with the passage
Endangered Species Protection Act 1992 (Cth). However, the potential impact of this
legislation was limited by its focus on 'Commonwealth areas'.160 'Commonwealth
areas' in the terrestrial environment included only areas owned or leased by the
Commonwealth or a Commonwealth agency.161 The most significant of these areas in
the Northern Territory were Kakadu and Uluru-Kata Tjuta National Parks. If a species,
community or threatening process listed under the Act occurred outside a Commonwealth area, the Commonwealth was required to seek the cooperation of the Territory
with a view to the joint preparation and implementation of a Recovery or Threat
Abatement Plan.162 A number of draft Recovery Plans were prepared for the Northern
Territory under this legislation: for the endangered palm Ptychosperma bleeseri,163 the
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Greater Bilby, Mulgara, Mala, and Gouldian Finch.164 This Act has now been repealed.
Amended provisions relating to endangered species are now included in the

Environment Protection and Biodiversity Conservation Act 1999 (Cth) and ar
discussed in Chapter 8.

The High Court's landmark decision in Mabo v Queensland (No. 2f65 brough
change in the common law of Australia that had significant ramifications for the
Northern Territory. The decision reaffirmed that the acquisition of sovereignty by the
Crown in Australia was not municipally justiciable. However, the Crown only acquired
radical title to the land and resources, not full beneficial ownership. Native title was
unaffected by the Crown's radical title but remained exposed to extinguishment by a
valid exercise of sovereign power intended to extinguish native title. Where an interest
was granted by the Crown, native title was extinguished to the extent of any inconsistency with the title granted.166 The supremacy of the colonial law over Aboriginal law
remained unaffected by the recognition of native title. The High Court made it clear that
the Crown can extinguish native title without compensation (subject to the Racial
Discrimination Act 1975 (Cth)). The Crown in the right of South Australia, the Crown
in the right of the Commonwealth and, most recently, the Crown in the right of the
Northern Territory, have extinguished some native title rights in the Northern Territory.
A more detailed examination of these matters and of the significance of surviving
native titlerightsfor the management of the Northern Territory's biota appears in
Chapter 7.

V. THE GROWTH OF NORTHERN TERRITORY ENVIRONMENTAL LAW
A. MORE NATIONAL PARKS OWNED BY INDIGENOUS PEOPLE

In the 1980s two Acts were passed by the Northern Territory Legislative
establishing National Parks owned by Indigenous people and leased back to the
Northern Territory. These Acts were the Coburg Peninsula Aboriginal Land and
Sanctuary Act 1981 (NT) (Gurig National Park) and the Nitmiluk (Katherine Gorge)
National Park Act 1989 (NT). In the case of Gurig National Park the traditional owners

did not pursue a land claim under the Aboriginal Land Rights (Northern Territory) Act
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7976 (Cth). A negotiated agreement between the Northern Territory Government and
Indigenous traditional owners of the Coburg Peninsula was formalised by the passage
of the Coburg Peninsula Aboriginal Land and Sanctuary Act 1981 (NT). The Act vests
inalienable title to the land in the Coburg Peninsula Sanctuary Land Trust on behalf of
the traditional owners and declares the land a national park in perpetuity.167 Subject to
the Act the specified group of Indigenous people are entitled to use and occupy the
sanctuary. T h e Coburg Peninsula Sanctuary Board was established and Indigenous
people have a majority on the Board.168 The Gurig National Park Plan of Management
makes it clear that the Park is to be managed as a "humanised landscape". A n expanded
concept of a national park allows for the presence of activities not normally associated
with national parks in Australia. The Park is to be managed both as a national park for
the benefit and enjoyment of all people and as a homeland for the use, benefit and
enjoyment of its traditional owners.169

The Nitmiluk (Katherine Gorge) National Park Act 1989 (NT) came into operation
following the granting of the National Park to the Jawoyn Aboriginal Land Trust under
the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth). T h e land was then
leased to the Conservation Land Corporation of the Northern Territory for the purpose
of a national park.170 The Park is managed by the Nitmiluk (Katherine Gorge) National
Park Board with 13 members, eight of w h o m must be traditional Indigenous owners of
the Park, four must be members of the Parks and Wildlife Commission of the Northern
Territory,171 and one must be a resident of the Katherine area172. Both the Act and the
lease (which appears as a schedule to the Act) make provision for Aborigines to use and
occupy the Park, subject to the plan of management.

B. THE LATE ARRIVAL OF CONTEMPORARY 'ENVIRONMENTAL' LAWS
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The Australian Heritage Commission Act 1975 (Cth) is n o w complemented by the
Heritage Conservation Act 1991 (NT). The Heritage Conservation Act 1991 ( N T )
established the Heritage Advisory Council to advise and recommend to the Minister
places and objects of significance in the Northern Territory that should be recorded on
the Heritage register and protected under the Act. Heritage under the Act includes
landscapes, coastlines and plant and animal communities or ecosystems.173 Once a
place is on the Heritage Register a conservation management plan can be prepared and
it is an offence under the Act to carry out any work on, damage, desecrate or alter the
place except as provided in a conservation management plan.174 The time gap between
the Commonwealth and Northern Territory laws provides an indicator of the difference
in attitudes between those generally held in south-eastern Australian society and those
popularly held in the Northern Territory.

The Environmental Assessment Act 1982 (NT) was modelled closely on the Commonwealth Environmental Protection (Impact of Proposals) Act 1974

(Cth) but was

significantly weaker than the Commonwealth Act in terms of environmental protection
when it was first introduced. For example, m a n y developments were assessed using a
Preliminary Environment Report that was not available to the public, reducing the
opportunity for public participation.175 The Northern Territory legislation was similar
to the Commonwealth legislation in the use of Administrative Procedures that contained
m a n y of the detailed, substantive provisions. The Environmental Assessment Act 1982
( N T ) was significantly amended in 1994 and amendments to the Administrative
Procedures followed in 1995.

The Environmental Assessment Act 1982 (NT) potentially applies to a very wide range
of activities carries out by Northern Territory Government Departments or agencies, as
well as private individuals and companies if the proposal is a private sector development that requires Northern Territory Government approval.176 However, the Act only
applies to matters that affect the environment to a significant extent.177 The assessment
process is applied if the Minister responsible for the approval of the project (the
responsible Minister) decides to 'trigger' the assessment procedures by notifying the
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Minister for Lands, Planning and Environment (the Environment Minister) of the
proposed action and identifying the person, organisation or agency responsible for the
development.178 The responsible Minister will only trigger the assessment process if he
or she decides that the proposal m a y have a significant effect on the environment. The
Environment Minister also has the power to trigger the assessment process.179 T h e
Administrative Procedures require that the Environment Minister m a y direct the
preparation of a draft Environmental Impact Statement (EIS) or a Public Environment
Report (PER), both of which must be made available for public comment. 180 Following
public c o m m e n t a draft EIS is revised, and the final statement is submitted to the
Environment Minister.181 T h e Environment Minister in consultation with the
Department of Lands Planning and Environment undertakes assessment of a final EIS
or a PER. 1 8 2 This assessment forms the basis of recommendations m a d e by the
Environment Minister to the 'responsible Minister', w h o must then m a k e a decision as
to whether the development should proceed and, if so, under what conditions.183

The Northern Territory Government has participated in inter-governmental discussions
which have promoted nationally uniform laws on some issues. A n example is the
Biological Control Act 1986 (NT). The purpose of the Act was to ensure that biological
control programs that were identified as being in the public interest could proceed in
accordance with law, without being interrupted by litigation.184 T h e Act provided that
the Australian Agricultural Council would have the primary responsibility for making
decisions in relation to biological control. A t the time this Act w a s introduced there
were a number of biological control programs under w a y or planned for the Northern
Territory: the weeds mimosa, parkinsonia, hyptus, disa, salvinia and noogoora burr;
insect pests such as the palm leaf beetle, heliothis, leaf miner, buffalo flies and bush
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flies; conservation pests such as cane toads and rabbits; and human disease vectors such
as mosquitoes.185

The pollution control laws exemplify the symbolic nature of some environmental laws
in the Northern Territory. ThefirstNorthern Territory law dealing with water was the
Control of Waters Ordinance 1938 (NT) which m a d e it an offence to pollute water.
This was progressively amended until the passage of the Water Act 1992 (NT). T h e
offence of pollution in the 1992 Act is defined in terms of causing a condition that is
hazardous to animals, birds,fishaquatic life or plants or to public health.186 It is also an
offence to cause detriment to water quality standards (beneficial uses) which m a y be
declared for specific waters. The penalties for offences under the Water Act 1992 ( N T )
were significantly increased by the Environmental Offences and Penalties Act 1996
(NT). T h e first prosecution for pollution pursuant to this legislation occurred in
1996 187 However this is not an indicator of absence of pollution in the Northern
Territory. Mining, in particular, has caused significant pollution in a number of sites,
such as R u m Jungle uranium mine that operated from the 1950s until 1974.188 M a n y
mines have discharged pollutants into adjacent waterways and groundwater.189
Urban and regional planning was introduced to the Northern Territory by the Town
Planning Ordinance 1964 (NT). This Ordinance was repealed by the Planning Act 1979
(NT) which was replaced by the Planning Act 1993 (NT). The Planning Act 1993 ( N T )
established the Northern Territory Planning Authority which exercised a local town
planning function not dissimilar to that exercised by municipal councils elsewhere in
Australia. 'Land use control plans' used a zoning system very similar to that used in
other Australian jurisdictions. Existing land uses that would become unlawful under a
new land use control plan were protected by the Act.190 The environmental impact of a
development proposal was considered when a draft land use control plan was prepared
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or when a decision about rezoning was made. 191 A n Environmental Impact Statement
or Public Environment Report, if prepared under the Environmental Assessment Act
1982 (NT) was considered when determining development applications.192 There w a s
no reference in the Planning Act 1993 (NT) to biodiversity conservation. This law also
lags behind planning laws in other Australian jurisdictions by entirely excluding third
party merit appeals against planning decisions.
Unlike some of the other Northern Territory laws, the Planning Act has always been
actively implemented. However, it has not always been used for proper planning
purposes. In 1978 the planning law was used in an attempt to thwart land claims in the
areas around Darwin, Katherine and Alice Springs by dramatically enlarging the areas
declared to be part of each town. The attempt failed due to successful legal action by
the Northern Land Council.193 Despite this attempt to improperly enlarge the area
covered by control plans, they covered a very small area in proportion to the size of the
Northern Territory.
The Planning Act 1993 (NT) has now been repealed and replaced by the Planning Act
1999 (NT). The Planning Authority was renamed the Development Consent Authority.
The Act reclassifies existing plans under the n a m e 'Northern Territory Planning
Schemes'. The development control provisions of the Act are n o w called 'development
provisions'. They have still only been applied to the small urban and urban/rural fringe
areas of the Northern Territory. The development provisions are similar to those under
the preceding legislation with minimal attention given to environmental considerations.
Development applications made under the Act must n o w include a P E R or EIS if one
has been required under the Environmental Assessment Act 1982 ( N T ) 1 9 4 and this
information must still be taken into account by the decision-maker.195 A development
application must also contain a description of the physical characteristics of the land
and an assessment of the land's suitability for the purpose of the proposed
development.196 Planning appeals n o w go to the n e w Lands and Mining Tribunal.
There is no appeal against the grant of a development permit under the Act and no third
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party appeals whatsoever. Aspects of this Act relating to regional planning and landuse
policy are discussed in Chapter 9.

The Territory Parks and Wildlife Conservation Act 1976 (NT) was substantially
amended in 2000. The new provisions are discussed in Chapter 8 Part II. The Parks and
Wildlife Commission (as it is n o w called) remains responsible for the administration of
the Territory Parks and Wildlife Conservation Act 1976 (NT). 1 9 7 Responsibility for
parks and wildlife has been separated from more general 'natural resources'
management n o w undertaken by the Department of Lands, Planning and Environment.

IV. CONCLUSIONS
The modern colonial society of the Northern Territory has been built around a
development myth. This myth is characterised by deliberate exaggerations of development potential and the promotion of large-scale development. It is supported by
political rhetoric about an inevitable economic and population b o o m that does not stand
up to close scrutiny.198 The reality of British colonisation has been a cycle of b o o m and
bust, repeated development failure and ignorance of environmental constraints. Love
and understanding of, and respect for, the Indigenous peoples, the landscape and the
indigenous biota have been very slow to develop. Colonial society has been wilfully
blind to the environmental effects of colonisation. The loss of indigenous biota since
British colonisation has been significant and irreversible. The evidence suggests that the
main, but not only, causes of this loss have been pastoralism, introduced fauna and
altered patterns of fire. All of these causes of loss are still active across the Northern
Territory landscape and are discussed further in Chapter 5 Part III.

The principal legal legacy of colonisation is the constitutional law that has develope
since the acquisition of sovereignty by the British Crown. Under successive colonial
constitutions power to grant interests in land and biological resources and to regulate
the use of those resources was shared among colonial governments. Until recently, this
power was exercised ignoring all prior relationships between Indigenous people and the
resources of the land, with only very limited exceptions. M u c h native title was
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extinguished and resources were allocated for the exclusive use and control of the
colonisers. A n attitude of white supremacy over Indigenous people and over nature is
deeply embedded in the history of the colonial legal system.

The land tenure law that was established under this constitutional framework has had an
enormous impact on the landscape of the Northern Territory. Most of the land area was
at one time allocated to colonisers as pastoral leases. Half of the land area remains
under modifications of this form of tenure. The legal system was used to place the land
under the control of people w h o initially knew nothing about the ecology of the landscape and were not responsible for conserving the natural resource base. It is not at all
surprising that an ecological disaster resulted. Despite the environmental impacts, the
legal history of the Territory demonstrates the primacy of pastoral land tenure. Ownership and control of the land, primarily through pastoral lease tenure, provided
legitimacy for the continued exercise of sovereignty by colonial governments. Almost
all of the other laws, described above, were developed around the framework of
pastoral land tenure. T o the extent that other land tenures, such as parks, reserves, and
land held under the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth), have
found a significant place in the Northern Territory landscape, it has primarily been on
land never or no longer required for the pastoral industry. A limited exception exists in
the case of pastoral lands n o w owned by Indigenous people under the Aboriginal Land
Rights (Northern Territory) Act 1976 (Cth). A detailed analysis of the pastoral land
laws and their relevance to biodiversity conservation is found in Chapter 6.

A suite of early land management laws was developed in an attempt to facilitate the
struggling pastoral industry and protect it from a variety of environmental threats.
These early laws have had an enduring impact on the nature of modern natural resource
management law in the Northern Territory. T h e threats were perceived to be direct
attack or competition from indigenous and introduced flora and fauna as well as
bushfires. L a w s relating to the control of 'pest' species departed little from the early
South Australian model of legally directed killing, and were highly ineffective. Either
effective control of feral species was always beyond the resources of the small,
scattered pastoralist population, or it was never given sufficient priority by pastoralists
or government. Both factors are probably important. It m a y well be that the attitude
implicit in this type of legislation, i.e. that 'pest' species should be eradicated, is a
problem in itself. There m a y well be circumstances where these species could become a

198 For an early critique based on economic analysis see Davidson B R , The Northern Myth: A Study of
the Physical and Economic Limits to Agricultural and Pastoral Development in Tropical Australia
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resource to be utilised and managed in a more positive way. The Indigenous perspective
presented in Chapter 2 suggests that this is the case in central Australia at least. The law
controlling fire in the Northern Territory has changed little since the first Bush Fires
Ordinance ( N T ) was passed in 1919. It remains very firmly linked to the values and
interests of the pastoral industry. The current law relating to pest management and
bushfires is discussed in Chapter 8.

Until very recently, the colonial population of the Northern Territory was deeply
ignorant of the ecology of the landscape and the factors causing species extinction and
decline. T o s o m e extent this ignorance was the result of wilful blindness to
environmental change and a failure to take appropriate responsibility for such problems
as land degradation caused by pastoralism. W h e n laws, such as the Wildlife
Conservation and Control Ordinance 1962 (NT), were introduced to conserve the
natural resources of the Territory, the legislators deviated very little from well-trodden
but poorly adapted techniques familiar to the British legal system. Apart from the
control of crocodile hunting, the prohibition and licensing model for wildlife conservation was completely inappropriate to deal with the true threats to wildlife in the
Northern Territory. There is no evidence that this legislation or the 1976 Territory
Parks and Wildlife Conservation Act (NT) had any effect in conserving wildlife outside
reserves. N o aspect of the colonial legal system has replaced or replicated the intensive,
proactive management of the landscape and biota that occurred under Indigenous law.
These early colonial laws lacked even the most basic form of habitat protection outside
reserves.

When legislation relating to reserves was introduced to the Northern Territory in 1955,
it was the British idea of parks for recreation and the appreciation of scenery that was
applied. C r o w n ownership of reserves was the main Australian innovation. Selection of
reserves focussed heavily on unique features in the landscape that became cultural icons
for the colonial population. The role of different types of park and reserve (now referred
to collectively as protected areas) for the conservation of indigenous biota was a m u c h
later development and did not have an impact on reserve selection or management until
very recently. The protected area system has been significantly changed in recent years
by the growing number of areas n o w owned by Indigenous people. This is a highly
significant change in relation to the current and future management of these areas for
biodiversity conservation. However, protected areas still comprise just 3 . 2 % of the

(3rd ed 1972) Melbourne University Press, Carlton Vic (first published 1965).
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Northern Territory's land surface.199 Thus, this method of conserving biodiversity,
while important, will never be sufficient in itself. I have chosen to examine off-reserve
issues, particularly those relating to pastoral land tenure, as the case study in Part II of
this thesis. I believe that this is where the greatest threats and challenges exist for
biodiversity conservation.

199 Parks and Wildlife Commission of the Northern Territory, Northern Territory Parks Masterpl,
(1999) Northern Territory Government, Darwin, 7.

Chapter 5

THE PASTORAL LANDS CONTEXT:
CURRENT KNOWLEDGE ABOUT BIODIVERSITY
This chapter presents a description of the environmental context of the colonial legal
system in the Northern Territory. In contrast to the broad, Territory-wide description of
environmental and legal change presented in the preceding chapter, this chapter forms
thefirstpart of a case study on one land tenure type — pastoral leasehold.
The relationship between the legal system and these particular parts of the Northern
Territory landscape is unique: it presents a particular legal and environmental context
for biodiversity conservation. A n understanding of the environment of the Northern
Territory pastoral lands is necessary for a meaningful analysis of the law relevant to
biodiversity conservation. It is also necessary to understand what is causing biodiversity
loss on these lands. This chapter focuses on the Western scientific knowledge of the
rangeland environment, its biodiversity and the past and current threats to that
biodiversity. I have chosen to focus on this scientific information as it w a s the most
readily available to m e and is undeniably necessary for conservation. However, as I
have argued in Chapter 2, this information will need to be considered alongside other
sources of knowledge and other people's values w h e n decisions are being m a d e about
the goals of biodiversity conservation.

I. THE RANGELAND ENVIRONMENT
'Rangelands' is a term used in Australia to roughly describe land where livestock are
grazed extensively on native vegetation.1 M a n y studies of the land under pastoral lease
tenure use this term. Pastoralism in the Northern Territory straddles two fundamentally

Woinarski JCZ, Fensham R, Whitehead P and Fisher A, " A Review of Changes in Status and
Threatening Processes" (2000), Background Paper 1 in Cooperative Research Centre for the
Sustainable Development of Tropical Savannas, Developing an Analytical Framework for
Monitoring Biodiversity in Australia's Rangelands: A Report to the National Land and Water
Resources Audit.
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different ecological systems: the tropical savannas in the North, and the arid and semiarid rangelands of central Australia.

The tropical savanna is a highly dynamic landscape, with constant changes in environmental boundaries, in the distribution and relative dominance of individual species,
and in community composition. The ecology of the tropical savannas is driven by a
distinct monsoonal pattern with a very long dry season and a short wet season. This
seasonality leads to dramatic annual fluctuations in resources for the resident biota.
Fires impose an additional source of variability that contributes to the maintenance of
biodiversity. M u c h of the biota copes with the seasonal fluctuations of the northern
savannas by making use of the landscape patchwork and the variable availability of
seeds, flowers, moist areas and other resources. These species are highly mobile and
track resources over extensive areas. S o m e species, such as shorebirds and Torres Strait
pigeons, m o v e internationally, while Flying Foxes, Magpie Geese, flock pigeons and
honeyeaters range over several biogeographic regions within the tropical savannas.
Other species, such as finches, Dusky Rats and Water Pythons, are highly mobile within
a region. Given this pattern of movement and resource utilisation, conservation of these
species must be considered on a landscape scale. Such species cannot be adequately
conserved in isolated national parks. T h e management of pastoral lands between
national parks will be crucial to their conservation.2 There are also m a n y sedentary
species in the tropical savannas. These species are prone to the extinction of local
populations w h e n resources disappear at the end of the long dry season or are affected
by fire. H o w e v e r this local loss of biodiversity is temporary as these species are
regularly recolonised across a relatively barrier-free landscape.

In contrast to the marked seasonal variability, the tropical savannas are typified by
gradual spatial variation over very large areas, giving the superficial appearance of
sameness and abundant resources. The gradual environmental variation also gives the
system a significant degree of ecological connectivity. This connectivity means that
environmental impacts tend to be widespread rather than localised.

Within the extensive stretches of similar vegetation, fine-scale variability, usually
related to topography and moisture availability, is instrumental in building up local and

Parks and Wildlife Commission of the Northern Territory, Northern Territory Parks Masterpl
towards a Secure Future (1996), 72-73 ('Northern Territory Parks Masterplan').
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regional diversity of species.3 For example, riparian areas are particularly important for
m a m m a l diversity.4 T h e river systems and wetlands found throughout the tropical
savannas are also vitally important for populations of fish, insects, waterbirds and
crocodiles.5 Local and regional diversity is also dependent on the shifting occurrence of
rainstorms andfires.Long periods of drought are u n c o m m o n although they do occur in
the semi-arid margins of the tropical savannas. Here the occurrence of drought can
cause loss of biodiversity.6
The tropical savannas are fire-prone. The long dry season creates a dense, extensive
ground-layer of highly inflammable grasses, readily ignited by the lightning that occurs
often at the beginning of the wet season.7 Indigenous peoples have used fire for
millennia to manage these ecosystems. Fire continues to be used for various objectives
including hunting, regeneration of plant foods and other economic and social purposes.8
The combined effect of fires lit by lightning and humans creates a complex, shifting
mosaic of variability that contributes to the maintenance of local biodiversity. T h e
timing and intensity of fires creates added variability. This mosaic dictates the
probability of survival of populations of sedentary species and the regional distribution
patterns of more mobile species. W h e r e there is uniformity infiresover m a n y years and
over large areas regional extinctions occur.9 Proactive management by h u m a n s to
maintain this shifting mosaic across the landscape is crucial to the maintenance of
biodiversity.

At the southern margins of the tropical savannas, vast plains mark the transition to
semi-arid environments. In the east and west the flatness of the country is dramatically
punctuated by spectacular sandstone features. Stretching eastwards into Queensland, the
Mitchell grasslands of the Barkly Tableland present a vast treeless landscape. In this

3

Woinarski J C Z "Prognosis and Framework for the conservation of biodiversity in the rangelands:
building on the north Australian experience" in Eldridge D and Freudenberger D (eds), People and
Rangelands: building the future. Proceedings of the Vlth International Rangelands Congress
(1999), V I International Rangelands Congress Inc, Aitkenvale Qld 639-645, 640.

4

Braithwaite R W and Muller W J "Rainfall, groundwater and refuges: Predicting extinctions of
Australian tropical m a m m a l species" (1997) 22 Australian Journal of Ecology 57-67.

5

Northern Territory Parks Masterplan (1996), above n 2, 4.

6

Woinarski J C Z (1999), above n 3, 641.

7

Id, 640.

8

Langton M , Burning Questions: Emerging environmental issues for Indigenous peoples in northern
Australia (1998) Centre for Indigenous Natural and Cultural Resource Management, Northern
Territory University, Darwin, 40-41.
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landscape, resource-rich patches can be identified, but they are rarely of critical importance for either cattle production or wildlife conservation.10

The arid southern part of the Northern Territory contains immense tracts of sandy
desert, mulga woodlands, spinifex grasslands, chenopod (saltbush) shrublands, desert
rivers and salt lakes. The spinifex grasslands alone cover 3 8 % of the land area of the
Northern Territory.11 In contrast to the tropical savannas, the ecology of arid Australia
is driven by rainfall variation between years rather than seasonally. T h e climate is
capricious, swinging unpredictably from heavy rain to drought. These fluctuations m e a n
that no one place can be considered permanently occupiable by s o m e plant or animal
species.12 Local extinctions are inevitable during prolonged drought but recolonisation
will eventually occur from refuge areas scattered throughout the landscape or from
adjacent regions. This pattern of adaptation to a capricious climate has been severely
disturbed by factors associated with European colonisation.
Morton et al describe two basic types of landscape in Australia's arid zone characterised by moisture supply and nutrient availability. In the semi-arid regions, there are
some landscapes with relatively rich soils, such as those of the Mitchell grasslands and
the chenopod shrublands. In the arid rangelands the landscape is more c o m m o n l y
dominated by poor soils, such as those of the spinifex grasslands. Localised fertile areas
are scattered throughout this vast resource-poor expanse. T h e scale of these resourcerich patches varies from a m o u n d around a fallen log through to the large channels of
creeks and rivers. S o m e groups of plants and animals are specifically adapted to living
in these richer habitats and they occupy relatively small areas of the landscape. Their
dependence on these patches is most pronounced during the inevitable widespread
droughts. Other species are more widely distributed, but their range m a y retract to the
refuge areas in times of drought. These permanent pockets of relatively fertile land that
offer refuge during drought are the lynchpin of this landscape type. They have also been
the w e a k point following European colonisation as they are preferentially selected by
introduced herbivores.13

9

Woinarski JCZ (1999), above n 3, 641.

10

Northern Territory Parks Masterplan (1996), above n 2, 5.
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Id, 58.
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Morton SR, Stafford Smith D M , Friedel M H , Griffin G F and Pickup G, "Stewardship of Arid
Australia: Ecology and Landscape Management" (1995) 43 Journal of Environmental Management
195-217, 199.
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Fire is not as significant for ecosystem function in the arid zone as it is in the tropical
savannas but it is still an important element.14 The Indigenous peoples of the arid zone
used fire for the same general purposes as people in the savannas, also creating a
shifting mosaic of burnt and unburnt areas important for biodiversity.15 A s in the
tropical savannas, this proactive human management is required to maintain biodiversity.

The arid and semi-arid zones have a distinctly different biota to the tropical sava
The arid lands have many unique plant and animal species.16 Species richness declines
along the north-south rainfall gradient. The further south one ventures, the lower the
rainfall in this region. While species richness is generally low in the arid zone, some
groups are exceptionally speciose. For example, there is an extraordinary richness of
ants and termites in the arid and semi-arid zone. The number of species of reptiles is
also remarkable.17

II. LOSS OF BIODIVERSITY ON PASTORAL LAND
A. INFORMATION FROM THE PRE-BIODIVERSITY ERA

The historical record shows that there has been great biodiversity loss in the Nort
Territory since European colonisation, even if it has not been described in those terms.
However, the exact nature and extent of that loss will never be fully known. This can be
attributed to a number of factors, the most obvious of these being that the environment
was almost completely unknown to the colonists prior to the establishment of the
pastoral industry. There was a profound lack of respect for, or interest in, the ecological
knowledge of the Indigenous people w h o inhabited the lands on which pastoralism was
established. Contemporary efforts to document Indigenous ecological knowledge are
reaping valuable rewards, but much of this knowledge base has been lost. The result is
that w e have no accurate baseline environmental data against which to measure the
biodiversity loss since European colonisation.
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Id, 200-201.
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Id, 200-202.
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Prior to the rise of the term 'biodiversity' the loss of indigenous biota w a s measured in
three main ways: species extinction, species range restriction and land degradation. A s
discussed in Chapter 4, most of the documented losses occurred on pastoral leases. T h e
most serious loss of species diversity since the introduction of pastoralism occurred in
central Australia in thefirsthalf of this century. N o species extinctions are documented
for the 'Top End' of the Territory but there have been a number of dramatic range
reductions and local extinctions. This loss of species diversity will be discussed further
below.

Estimates of the nature and extent of land degradation in the Northern Territory
associated with pastoralism need to be examined with caution w h e n drawing inferences
about biodiversity loss. T h e lack of baseline data on the land and biota is one reason for
such caution. T h e other reason is that measurement of degradation is inherently value
laden. In its broadest sense land degradation can be defined as the result of "any
causative factor or combination of factors, which damage the physical, chemical or
biological status of the land and which m a y also restrict the land's productive
capacity".18 In simpler terms, land degradation is "a change that makes land less useful
for h u m a n beings".19 T h e crucial element in both these definitions is that they are
dependent on the purpose for which the land is used.20 Measurements of land degradation in the Northern Territory have been m a d e in the context of pastoral land use and
the value of the land and its biota for this purpose. They tend to be qualitative and lack
detail on the criteria used.21 The primary indicator of land degradation in the Northern
Territory has been loss of native pastures and accelerated soil erosion leading, in the
most severe cases, to broad expanses of bare soil surfaces. ^ It will never be possible to

Chartres C, "Australia's land resources at risk" in Chisholm A and Dumsday R (eds), Land
Degradation, Problems and Policies (1987) Cambridge University Press, Cambridge U K , 7.
Wasson R, "Detection and measurement of land degradation processes" in Chisholm A and
Dumsday R (eds), Land Degradation, Problems and Policies, (1987) Cambridge University Press,
Cambridge, U K , 49, 51.
See discussion in Chapter 2 above; and Tongway DJ and Ludwig JA "The nature of landscape
dysfunction in rangelands" in Ludwig J et al (eds), Landscape Ecology Function and Management
PrinciplesfromAustralia's Rangelands (1997), CSIRO, Collingwood Vic, 50.
Wilcox D G and Cunningham G M , "Economic and Ecological Sustainability of Current Land Use in
Australia's Rangelands" in Morton S R and Price P C (eds), R & D for Sustainable Use and
Management of Australia's Rangelands, Proceedings of a National Workshop and Associated
Papers (1994), Land and Water Resources Research and Development Corporation, Canberra 87
117.
Chartres C (1987), above n 18, 10; Tongway DJ and Ludwig JA (1997), above n 20, 50; and Ash
AJ, Mclvor JG, Winter W H , "Managing Rangelands for Production without degradation" in
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determine an accurate correlation between past measures of land degradation and
measures of biodiversity loss. However, at a crude level there is sufficient correlation to
m a k e statistics about land degradation relevant as an indicator of loss of biodiversity on
pastoral land. 23

Studies of the grazing lands of the Northern Territory commissioned in the 1960s
indicated widespread land degradation in central Australia24 although its precise extent
remains unclear.25 The sources vary considerably in their estimates of land degradation.
Severe degradation has been documented in the Alice Springs region and the Victoria
River District.26 A study conducted by Tothill and Gillies in 1992 indicates that 8 9 % of
the Northern Territory rangelands used predominantly for cattle production were in
good condition, 9 % were degraded but recoverable and 2 % were degraded and
economically unrecoverable.27 Current information provided by the Department of
Lands, Planning and Environment on the installation of monitoring sites on pastoral
lands indicate that 4 8 % are in good condition, 4 5 % in fair condition and 7 % in poor
condition.28 There is no detailed or comprehensive information in any of these studies
on the long-term effects of grazing pressure on such subtle attributes of range condition
as changes in species composition in grassy pastures, the emergence of w o o d y shrub
species or annuals replacing perennial grasses, or changes in fauna.29

Moffatt I and W e b b A (eds), Planning for Environmental Change: Conservation and Development
in North Australia, (1992), North Australia Research Unit A N U , Darwin 170,171.
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B. M E A S U R E S O F B I O D I V E R S I T Y L O S S

Scientific knowledge of the Northern Territory environment has been very meagre until
quite recently. There has been no "State of the Environment" report prepared by the
Northern Territory Government, such as that prepared for the Commonwealth. 3 0
However, research scientists, working mostly with the C S I R O Division of Wildlife and
Ecology, the Northern Territory Parks and Wildlife Commission and the Northern
Territory University, have made dramatic improvements in the scientific knowledge of
biodiversity in the last ten years. In the northern regions this knowledge is being
consolidated and augmented by the Cooperative Research Centre for the Sustainable
Development of Tropical Savannas.
John Woinarski of the Northern Territory Parks and Wildlife Commission recently
reviewed the scientific knowledge of biodiversity loss in the Northern Territory. H e
highlights a series of recent studies that have gone beyond the previously narrow
perspective of land degradation measures. These studies suggest that there has been
broader environmental deterioration, marked by relatively subtle and diffuse, but
insidious and incremental, loss of biodiversity rather than by spectacular environmental
crash. Woinarski claims that the assumptions that have been m a d e about the intactness
of the tropical savannas are wrong, particularly if ecosystem functioning is taken into
account.31 However, he admits that knowledge of biodiversity loss in these ecosystems
remains very limited.

Studies of the tropical savannas have documented changed species composition,
including local losses of native species associated with pastoral land use and changed
fire regimes.32 Similar findings have been m a d e in the arid and semi-arid rangelands,
although in these areas the effect on grazing-sensitive species m a y be even more
pronounced.33 A few of the losses are highly conspicuous, such as the felling of the
northern cypress pine in m u c h of its range in the higher rainfall areas. The mosaic has
been further altered by the environmental influence of introduced plants and animals. In
m a n y areas, grazing by domestic and feral stock and the spread of weeds and intro-

3U

State of the Environment Advisory Council, Australia: State of the Environment 1996: A n
independent report to the Commonwealth Minister for the Environment, Sport and Territorie
(1996) CSIRO Publishing, Melbourne.
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duced pasture species have greatly reduced local environmental variability.34 Woinarski
claims that it is the loss of this environmental variability that is the most likely cause of
the decline of biodiversity in the tropical savannas.35

In 2000 John Woinarski joined other scientists working for the Tropical Savannas
Cooperative Research Centre to produce a comprehensive review of the scientific
knowledge of biodiversity in the Australian rangelands. T h e review focuses on
biodiversity at the level of species, ecosystems and ecological processes. The authors
pay scant regard to genetic diversity, but justify this on the basis that it is the least
significant level of biodiversity and that there is very little information available about
genetic diversity in the rangelands.36 In choosing to define biodiversity in this w a y
these scientists have been guided by the definition of biodiversity in the National
Strategy for the Conservation of Australia's Biological Diversity. It appears that for
pragmatic reasons they have chosen to overlook some of the difficulties inherent in this
definition discussed in Chapter 2 Part I.
(i) Loss of species diversity

The evidence of changes in species diversity in the rangelands of the Northern Territory
has been summarised by Woinarski et al as follows.
(a) Mammals
The most substantial changes to rangeland biodiversity have been in the terrestrial
m a m m a l fauna, which has suffered catastrophic decline in m a n y rangeland areas.
Decline in m a m m a l fauna is most evident on the semi-arid southern fringe of the
northern savannas where bandicoots, possums, quolls and some of the larger rodents
have disappeared from large areas. Several species are n o w restricted to very small
ranges and are highly susceptible to superficial land management changes.37

(b) Birds
T h e bird fauna of m a n y rangeland regions has suffered regional extinctions and
pronounced change. The granivorous birds — the finches, parrots, pigeons and quail —
are a good indicator of environmental change in the northern savannas. In a comprehen-

34

Woinarski JCZ (1999) above n 3, 641.

35

Id, 642.
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Woinarski JCZ et al (2000), above n 1, 16.
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sive review of trends in abundance and distribution of these species, Franklin
demonstrates highly significant declines over the last century for about a quarter of
these species.38 Loss has been concentrated in the areas where pastoral land use has
been most intense. Declines appear to be continuing across m u c h of the rangelands.

(c) Loss of endemism
S o m e species have increased in abundance and distribution across the rangelands.
Typically these have been favoured by the provision of artificial water sources and by
vegetation change associated with pastoralism. Examples include crested pigeon, galah
and large kangaroos. These 'increaser' species are typically widespread generalist
species, while the 'decreaser' species often only have a very localised distribution.
Overall there is a loss in the endemism of biodiversity.

(d) Other fauna
There is less evidence for change in the reptile, frog and invertebrate faunas of the
rangelands, but this needs qualification because of the even poorer historic baseline
information.

(e) Plants
Information about changes in the status of plant species is scarce. O n e estimate suggests
that about 17 species of plants have become extinct in the rangelands since European
settlement, with about another 250 species declining to the point of being nationally
recognised as threatened.39

(ii) Loss of ecosystem diversity

Woinarski et al used broad-scale vegetation types as a surrogate for ecosystems, while
noting the current unsatisfactory level of consistency and resolution of vegetation
mapping. 40 T h e 1996 Northern Territory Parks Masterplan also uses vegetation types
as the principal w a y of describing biodiversity at this level. It is admitted that the choice
is based on those components of biodiversity about which scientists k n o w most. 41

38

Franklin D C , "Evidence of disarray amongst granivorous bird assemblages in the savannas of
northern Australia, a region of sparse human settlement" (1999) 90(1) Biological Conservation 5368.
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There is clearly room for debate and further input of ecological knowledge from other
sources on the definition of ecosystems in the Northern Territory rangelands. Reaching
an agreed definition of the different rangeland ecosystems and their boundaries will be
crucial if the ecosystem continues to be a focus for biodiversity conservation efforts.

There is no suggestion in the literature that any ecosystem is threatened with
'extinction'. Woinarski et al note that biodiversity has been affected in all of the
rangeland ecosystems although the most significant factors causing impact vary
between ecosystems. For example, the chenopod shrublands of the arid and semi-arid
zone have been most affected by pastoralism, while the tropical and sub-tropical
eucalypt woodlands have been affected by a combination of changed fire regime,
pastoralism and weed invasion.42 There are also very different levels of protection in
conservation reserves. In general it is those ecosystems that are most heavily utilised by
the pastoral industry that are the least conserved. For example, in the Northern Territory
only 0.1% of the chenopod shrublands and only 0.3% of the Mitchell grasslands are in
reserves. T h e eucalypt woodlands of the tropical savannas have the highest proportion
in conservation reserves, reaching 1 1 % for one type of woodland. 43 They are also the
least damaged by pastoralism. There is no doubt that further conservation reserves will
need to be declared in the Northern Territory to protect the most vulnerable ecosystems.
T h e Northern Territory Government has admitted as m u c h and in the

Northern

Territory Parks Masterplan committed itself to expanding the National Park network. It
is also m a d e very clear in this document that publicly owned conservation reserves will
not be sufficient. Cooperative management of ecosystems outside the national park
network will be crucial.44
(iii) Damage to ecological processes

In assessing the status of ecological processes in the rangelands, Woinarski et al admit
that little is k n o w n of their workings or the extent to which they have been disrupted.
The following ecological processes are discussed.

(a) Nutrient cycling
Nutrient cycling involves a complex relationship between soils, vegetation, fungi,
consumer fauna and land use. This critical process has been disrupted in some areas of

42

Woinarski J C Z et al (2000), above n 1, 7-8.
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the rangelands due to over-stocking. It is also suggested that the loss of many rangeland
m a m m a l fauna over the last century m a y have had an impact on nutrient cycling. For
example, the burrowing bettongs were probably important 'landscape engineers' that
played a critical role in soil biodiversity and fertility in the arid and semi-arid zone.

(b) Pollination
S o m e nectarivorous birds and bats play crucial roles in the pollination of plants in the
rangelands. It appears that at least some of these species m a y be in decline as changed
fire regimes and grazing affect the timing and productivity of flowering events and the
species composition of vegetation.

(c) Seed dispersal
M a n y vertebrate and invertebrate species in the rangelands are specialised granivores
(seed eaters) or frugivores (fruit eaters). These species play a critical role in vegetation
dynamics, influencing plant recruitment, dispersal and the composition of vegetation
communities. For example, vegetation communities m a y have been affected by the
decline in populations of E m u s across the rangelands. Conversely, certain animal
species m a y become locally extinct if particular plants disappear. Again, changed fire
regimes and grazing that affect the composition of vegetation communities have had an
impact on this dependent fauna.45

Pastoralism and changed fire regimes, in particular, have affected all of these crucial
ecological processes. The impacts of each are felt on a number of different scales, both
local and regional, and at a landscape level. S o m e of the damage to these processes m a y
be permanent, such as where a crucial species is n o w extinct. However, in other cases it
appears that the negative impact on these ecological processes m a y be reversed or
future damage minimised with appropriate land management.

III. CURRENT AND FUTURE THREATS TO BIODIVERSITY
ON PASTORAL LAND
The weight of published research and expert opinion indicates that the most serious
current threat to biodiversity on the pastoral lands of the Northern Territory is
pastoralism itself. T h e next most significant threats to biodiversity in the rangelands are

45
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altered fire regimes, feral animals and weeds.46 The impact of these threats is felt across
all the pastoral lands of the Northern Territory, with some local and regional variation
in the nature and degree of the threat. Biodiversity loss due to these threats does not
occur as a result of a single, isolated event, but develops cumulatively over time.

The other threats mentioned below, with the exception of climate change, have a more
local impact. This local impact m a y be abrupt and severe, but as yet there have not been
enough such events to cause significant biodiversity loss w h e n considered at the
Territory-wide or landscape scale. This m a y change in the future.

A. PASTORALISM
Some writers argue that the continuation of the pastoral industry in the rangelands will
inevitably lead to further species extinctions.47 Morton et al argue that w e have to "face
up to the unpleasant fact that grazing is inimical to a substantial proportion of the biota
of the Australian rangelands".48 Other writers suggest that the degree of future threat to
the biota from pastoralism probably depends on changes in the nature of pastoralism
and the land areas used by the industry. Increases in grazing intensity or continued
overstocking, changes in herd management, further land clearing, floodplain and
hydrology modification, pasture modification including introduced species and changes
in fire regime, are all factors that could threaten biodiversity.49 Stocking rates are a

46
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particularly important factor, both at the property level and within very large paddocks.
Appropriate stocking rates vary greatly depending on fluctuations in climate and other
regional factors.50
In the arid zone the threat to biodiversity posed by grazing is focussed on the resourcerich patches as these are preferentially selected by introduced herbivores. T h e c o m p o sition of plant and animal communities continues to change as those species sensitive to
grazing decline.51

In the more fertile areas of the semi-arid zone the impact of pastoralism is more general.
T h e chenopod shrublands and Mitchell grasslands have been the focus of intense
pastoralism because of their favourable water and nutrient status. A s a result they have
a long and continuing history of overgrazing causing significant vegetation modification and soil erosion.52 A large proportion of these rangelands are exposed to intense
grazing pressure but the impact is most intense near watering points.53 Bird species
appear to have been particularly hard hit.54

Floodplain" (1990) 52 Biological Conservation 85-111, 86, 104; Dyer R, Craig A and Grice A C ,
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Northern Australian pastoral lands (1997) Tropical Grassland Society, 24-40, 35; Woinarski JCZ,
"Australian Tropical Savannas, their avifauna, conservation status and threats" in Catterall CP,
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In the tropical savannas the impact of grazing is also felt across the landscape, but m a y
be most intense in riparian areas.55 In the last quarter-century pasture improvement and
m o r e intensive animal husbandry have c o m e to the northern savanna woodlands.
Changed agricultural practices include the introduction of grasses and legume species,
fertiliser application, more resilient breeds of cattle, nutrient supplements for cattle and
changed fire regimes. The combined effect of these practices has totally transformed the
native ecosystems.56 O n e effect of a number of introduced pasture plants is that they
dramatically increased the fuel load causing hotter and larger fires, thus increasing
vegetation homogeneity and destroying native plants.57

Studies conducted near Katherine have shown that pastoralism has been, and continues
to be, a direct cause of soil erosion and that even modest levels of soil erosion cause the
landscape to experience a significant decline in fertility.58 Soil biota and invertebrates
that are critical to ecological processes probably also decline in areas that experience
grazing pressure.59

Pastoralism also causes widespread replacement of plant species preferred by sheep and
cattle with less palatable grass species and thicket forming shrubs.60 These changes in
vegetation composition are substantial and possibly irreversible. M o r e recent studies are
showing that substantial proportions of the species from a variety of plant taxa react
negatively to grazing to the point where their persistence in the landscape m a y be at
risk.61 This impact on native vegetation also affects native animal communities, with
the abundance of m a n y vertebrate and invertebrate species shown to be strongly related
to grazing intensity. The decline in granivorous birds over large areas of the tropical
and semi-arid rangelands is thought to be related to floristic changes caused by
grazing.62
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B. F I R E
The rangeland environments were shaped by the use of fire by Indigenous land
managers over tens of thousands of years. W h e n that management regime ended or was
altered by European colonisation the rangeland environments changed significantly.
Change from traditional fire regimes has benefited some components of biodiversity
and disadvantaged others in ways that will probably never be fully known. 6 3 Other than
grazing, fire is still the main landscape modifier in northern Australia. It is also the most
widely used management tool.64 Fire management practices in the Northern Territory
are diverse and in a process of change. There is little information about the long term
effects of the current fire regime on the biota of pastoral lands of the Northern
Territory65 although a number of writers claim that it will cause further loss of
indigenous biota and threatens whole ecosystems such as monsoon rainforest.66

As they have done in the past, many pastoralists still attempt to exclude fire and some
succeed.67 Particularly in lower rainfall areas, the exclusion offirehas led to substantial
changes in vegetation patterning and structure, including an increase in trees and shrubs
(referred to as w o o d y weeds). 6 8 In areas where pastoralists d o not light fires
themselves, wildfire m a y still occur as a result of lightning strike. A s humans are not
lighting thesefiresthis situation could be labelled a 'natural' fire regime; and yet in the
Northern Territory this regime has led to significant biodiversity loss. For example, in
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the Tanami Desert, this regime has led to a loss of intricacy in the environmental
mosaic once maintained by Indigenous people, and is one of the main reasons for the
extinction of the Mala (Lagorchestes hirsutus) on the mainland.69

In higher rainfall areas excluding fire is less achievable. Here, fire may be too frequen
Fires are often lit by pastoralists in the early part of the northern dry season, up until the
end of June. These are typically of low intensity and are lit for a range of management
purposes including to reduce fuel loads around the perimeter of properties and to
encourage 'green pick' for cattle.70 Uncontrolled wildfires often sweep across this
landscape late in the dry season. S o m e birds and m a m m a l s occur preferentially in
pockets of long-unburnt vegetation. These species are particularly threatened by the
current fire regime. Throughout the tropical and semi-arid rangelands, altered fire
regimes have changed the spatial relationships of vegetation, leading to a precipitous
decline of s o m e ecosystems.71 For some species, such as the endangered Golden
Shouldered Parrot, the newly imposed fire regime has been disastrous, leading to
collapse in the extent of suitable habitat and continuing rapid decline.72

All of the evidence suggests that the relationship between biodiversity and fire in these
landscapes is extremely complex, dynamic and regionally or locally specific. While
there has been quite a lot of attention given to studying this relationship in recent years,
it is clear that the scientific knowledge is still poor. W h a t scientific knowledge there is
has not yet been effectively communicated to pastoralists. The lack of knowledge of fire
ecology a m o n g land managers in the pastoral industry is a significant issue.73 In
addition, the traditional knowledge of Indigenous peoples has been lost in some regions,
making a return to this past fire regime impossible. However, there are circumstances in
which a revitalisation of an Indigenous burning regime, or something close to it, m a y be
essential to the survival of some species.74 Across the rangeland environment active
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management offirewill be essential for biodiversity conservation.75 W h a t is desirable
and achievable will vary, depending on the local and regional circumstances.

C. WEEDS
The concept and definition of weeds relate strongly to human land use. As Grice et al
point out:
T h e notion of what constitutes a weed is based not simply on a species'
biological traits but on the interaction between biological traits, environment
and land use. In northern Australia, the term 'weed' could be applied to a
native shrub that is increasing in density and competing with forage species in
pastoral country...76
All rangeland areas are affected to some extent by exotic plant species, but in some
cases this environmental change is desired by landholders.77 In these cases pastoralists
m a y not consider these plants as weeds. In the scientific literature reviewed for this
chapter the term 'weed' encompasses those introduced species that are a threat to
pastoral activities as well as those that only threaten native biota and ecosystems.

However, there is no doubt that weeds pose a very serious threat to the indigenous biota
of the pastoral lands of the Northern Territory.78 The most serious problems appear to
be in the T o p End of the Territory where the spread of mimosa 7 9 and introduced pasture
species pose the greatest, current threat to wetland ecosystems that are often also used
for grazing. Beyond the wetlands, introduced pasture species are totally transforming
extensive areas of the tropical savannas.80 A s mentioned above, s o m e introduced

Woinarski J C Z et al (2000), above n 1, 88.
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pasture plants have dramatically increased fuel loads causing hotter, largerfiresthat
increase vegetation homogeneity and kill native plants.81 T h e ecological connectivity of
the tropical savannas means that these introduced grasses generally face few barriers in
spreading widely across the landscape.82 Invasions of weeds also constitute an acute
and formidable threat to the biota of the arid lands where the invasions tend to be
focused on certain key habitats.83

It is now generally accepted that eradication of weeds is rarely possible once a weed has
spread beyond its point of introduction. Scientists researching the ecosystem and
population level behaviour of weeds are n o w making statements about the need for
integrated and strategic management of weeds:
Four general tools can be used against weeds in extensive land use systems:
mechanical treatments, herbicides, burning and biological control. Practical
experience indicates that a single application of any method does not achieve
control. Follow-up action is inevitably necessary, whether it involves treatment
of plants that were missed in a first pass, monitoring of and response to
emergence from a persistent seed bank, or dealing with the risk of reinfestation from outside a treated area. Land managers should expect that weed
control will be a continuing component of their long-term activity plan.84

D. FERAL ANIMALS
As with weeds, feral animals may be perceived as a significant environmental threat, a
viable economic resource, or both, depending on the perspective of the observer.85 In
some cases a negative impact on native biodiversity is matched by a negative impact on
h u m a n livelihood, but in other cases feral species m a y be beneficial to the h u m a n
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residents of the rangelands.86 Unlike the term 'weed', the term 'feral animal' generally
only applies to non-native species.
Predation by feral cats (and in central Australia also by feral foxes) is thought to
threaten indigenous species that currently persist in low numbers, such as the remaining
m e d i u m weight-range m a m m a l s and some birds.87 There is strong evidence of their
local impact on threatened m a m m a l s leading to at least local extinctions. It is highly
plausible that cats and foxes have caused regional and national extinctions in the past
and that they threaten to do so in the future. The recovery of native fauna following
exclusion or other control of feral cats and foxes provides strong evidence of their
impact. ^

Feral herds of eight species of ungulate continue to have a significant impact on overa
grazing pressure in the Northern Territory.89 S o m e species are n o w widely distributed
throughout the region (e.g. buffalo and horses), others have retained a localised distribution (e.g. banteng and donkeys), and some are still expanding their ranges (e.g.
camels). 5° In addition there are also other introduced herbivorous species such as
rabbits, mice and birds. Together with the livestock of pastoral properties, these species
greatly inflate the total grazing pressure. This m a y place added stress on plants favoured
by livestock, reduce the abundance of plants not favoured by stock, and affect the fire
regime by reducing fuel loads.91 These species pose a particular threat to indigenous
species that depend on refuge areas (such as those associated with permanent water in
central Australia), riparian habitats and rainforest patches in the T o p End. 92 In some
cases the impact of feral herbivores can be more severe than those due to livestock.
Rabbits appear to have had this level of impact on biodiversity in central Australia,
although they have not spread to the monsoonal tropics. A s well as increasing grazing

86

Woinarski JCZ et al (2000), above n 1, 96.

87

Commonwealth Government, National Feral Animal Control Program, Draft Threat Abatement
Plan for Predation by Feral Cats (1998); Morton SR et al (1995), above n 49, 136; and Draft
National Strategy for Rangeland Management (1996), above n 66, 9.

88

Woinarski JCZ et al (2000), above n 1, 94.

89

Draft National Strategy for Rangeland Management (1996), above n 66, 9.

90

Freeland WJ, "Large Herbivorous mammals: exotic species in northern Australia" (1990) 17
Journal of Biogeography 445-449.

91

Woinarski JCZ et al (2000), above n 1, 96.

92

Russell Smith J et al (1992), above n 49,63-69; Reid J and Flemming M (1992), above n 49, 65-91:
Morton SR et al (1995), above n 49, 136; Draft National Strategy for Rangeland Management
(1996), above n 66, 9.

ch 5

Pastoral Lands Context

161

pressure, rabbits also aggressively displace native species by evicting native macropods
and other small and medium-size m a m m a l s from burrows and preferred feeding areas.
They also affect native wildlife indirectly by supporting larger populations of native and
feral predators.93 While the impact of rabbits has been relatively well studied, little is
k n o w n about the precise environmental impacts of other feral herbivores such as feral
horses, donkeys and camels.94

In addition to the feral predators and herbivores there are a range of other feral species
that have diverse impacts on the biodiversity of the rangelands, although for m a n y
species the impacts have been little studied and are not well understood. These species
include m a m m a l s such as pigs and rodents as well as birds, invertebrates and
parasites.95 The impact of feral pigs is greatest in higher rainfall areas, and the environmental damage they cause is different from other feral m a m m a l s due to their very
broad diet. They have substantial local impacts due to their rooting up the ground, and
threaten wildlife and plant species and ecological processes such as hydrology, nutrient
cycling, erosion and plant recruitment.96 Cane toads are rapidly expanding across the
rangelands of northern Australia, colonising an enormous range of habitats and reaching
huge population densities in some locations. Their spread across the tropical savannas
of the Northern Territory appears to be inevitable as there is no discussion of effective
methods of control in the literature. Opinions on the long term impact of cane toads on
biodiversity vary widely a m o n g scientists but it is clear that cane toads present a major
hazard to potential predators such as fish, frogs, invertebrates, birds, goannas, snakes,
turtles, crocodiles and some m a m m a l s . There is a substantial body of largely anecdotal
evidence that invasion by cane toads has caused local declines, and possible local
extinctions, of a range of dasyurid, turtle, goanna and snake species.97
Current scientific knowledge of feral animals indicates that control actions will have to
be strategically planned. Deciding on whether any intervention is warranted depends on
the number of animals in the environment, the severity of the environmental or
economic problems they are causing, and the cost of control at different densities.
Eradication of feral animals is no longer considered to be a viable option in most cases
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due to the prohibitively high cost of removing the last animals in the extensive
landscapes of the rangelands.98

E. ALTERED HYDROLOGY
In the arid zone the refugia upon which the indigenous biota depend are threatened by
drawdown in the Great Artesian basin due to numerous uncapped bores.99 Refugia for
indigenous species tend to be located in riparian areas which are being placed under
pressure from exotic animals and h u m a n exploitation. In m a n y rangeland regions, the
unrestricted use of naturally occurring water sources by livestock continues to cause
biodiversity loss. A s this pressure continues extinction of the most vulnerable m a m m a l
species is predicted to occur.100
Across much of the rangelands artificial water sources have been widely distributed.
This has had a significant impact on biodiversity. S o m e native species have increased,
but there is also a more pervasive use of the landscape by livestock and feral animals,
with a resultant decline in a substantial proportion of native biota.101

F. M I N I N G

As the mining industry continues to expand in the Northern Territory it is probable that
there will be extreme local effects on indigenous biota in mined areas. Areas of high
diversity and abundance of indigenous species and containing endangered or vulnerable
species will potentially be affected by the mining industry. T h e effect of currently
operating mines on such areas of significant biodiversity is uncertain, but can be
considered a threat.102 Pollution associated with mineral extraction and processing will
be an ongoing threat to biota. Mining exploration in the rangelands m a y involve the
construction of a network of seismic lines that m a y cause erosion and the spread of
weeds. Mining is also linked to changes in hydrology, discussed above. 103
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G. TOURISM

If present trends continue, tourism will continue to grow in Australia with the Norther
Territory being a significant tourism destination.104 Tourism is one of the Territory's
key growth industries. Tourist numbers to the Territory have already passed one million
people per year. If rates of growth are sustained, annual visitor levels will exceed 1.6
million by the year 2005 and over two million by 2010.105 Tourism m a y be a threat to
indigenous biota in certain localised areas.106 Tourism is also linked to the threat posed
by hunting, fishing and consumption of biota, discussed below.107

H. HUNTING AND COMMERCIAL UTILISATION
Hunting for subsistence purposes is still carried out by Indigenous people in the
Northern Territory but there is no evidence that this consumption is currently
threatening indigenous biota. It is possible that a threat m a y develop as Indigenous
populations increase. Commercial utilisation of feral and indigenous biota is being
developed by Indigenous people on a small scale in some areas.108 The species targeted
and the nature of the exploitation is discussed in Chapter 8. It is not possible to predict
the extent to which these emerging industries m a y threaten the indigenous biota. The
regulation of these activities will be crucial for biodiversity conservation. The historical
record shows that lack of control can have devastating results.

104

Preece N , van Oosterzee P and James D, Two Way Track, Biodiversity Conservation and
Ecotourism (1995) Biodiversity Series, Paper No. 5, Biodiversity Unit, Commonwealth Department
of Environment, Sport and Territories, Canberra 34-35.

105

Northern Territory Parks Masterplan (1996), above n 2, 29.

106

Mott JJ and Tothill JC (1993), above n 49, 117.

107

Finlayson et al (1988), above n 79, 119; Preece N , van Osterzee and James D (1995), above n 103,
26.

108

Woinarski J C Z et al (2000), above n 1, 109; and Parks and Wildlife Commission of the Northern
Territory, A Strategy for Conservation through the sustainable use of wildlife in the Northern
Territory of Australia (1996) Darwin.

164
I. C L I M A T E C H A N G E
At present the impact of greenhouse warming on the ecology of the Northern Territory
is both speculative and qualitative in nature. However, the likely effects of climate
change include increases in mean temperature of around one to three degrees Celsius,
marginal decreases in rainfall, coastal inundation in the north and extreme climatic
conditions for the semi-arid and arid rangelands in the south of the Territory. Climate
change will undoubtedly benefit some species and disadvantage others and will
probably lead to changes in fire regimes, vegetation and fauna. For example, it is
predicted that plant and animal distributions will be affected by changed availability of
water and changes in mean temperature.109

J. CHANGING LAND USE PATTERNS

Parts of the Northern Territory are entering a period of closer settlement and agric
ral expansion. Agricultural sub-division is proposed in the Douglas-Daly region that
was previously pastoral land. Plans are also under way for closer agricultural settlement
in a large area of pastoral land south of Matarranka, and an expansion of the Ord River
Irrigation Scheme on the Northern Territory - Western Australian border. T h e land
clearing and intensive land use associated with these projects will inevitably lead to
biodiversity loss.110

IV. CONCLUSION

While it is possible to make a general statement about the main threats to biodivers
across the Northern Territory rangelands, it is also clear that there is significant
variation at the regional and local level. All of the information discussed in this chapter
will be crucial in framing biodiversity conservation efforts. However, it is clear that the
scientific information on biodiversity loss and the causes of that loss is far from
complete. The local ecological knowledge of the people w h o are using the biological
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resources and are engaged in management of the landscape will be crucial for successful biodiversity conservation.

No matter how much further research is conducted, scientific knowledge will never be
sufficient to determine goals for biodiversity conservation. A s discussed in Chapter 2,
this is a matter of values, not science. The Tropical Savannas C R C has suggested that
an approach based on the threats to biodiversity is wise and generally in accord with
public and government expectations.111 For the same reasons I also m a k e significant
use of the k n o w n threatening processes in analysing the adequacy of existing laws to
provide a framework for biodiversity conservation.
Of the major threats to biodiversity discussed above, the most serious, pastoralism, is
also the most amenable to control. A s a form of land use, pastoralism can be halted if
governments decide to either acquire pastoral leases, forfeit or decline to renew term
leases. It seems that in some areas the impacts of pastoralism on biodiversity can also
be significantly reduced with appropriate management. These options for change will
be discussed below. However, it is also very clear that halting or modifying pastoral use
of land would not be adequate to control biodiversity loss. The threats posed by
changed fire regimes, feral animals and weeds will all remain. Each requires a
commitment to constant, long-term, active management of the landscape. It is clear
from the extent and seriousness of the problems that the human and financial resources
to control them will always be inadequate. Management will have to be strategic.
Assessments will have to be m a d e at different spatial scales as to h o w to apply
management effort to give the greatest benefit for the costs involved.
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Chapter 6

PASTORAL LAND TENURE
The aim of this chapter is to provide a detailed examination and analysis of a specific
legal context for biodiversity conservation — that of pastoral lease tenure in the
Northern Territory. It has been argued above that pastoral lease tenure and its associated
land use has been a significant factor in biodiversity loss. This chapter will focus on the
obstacles and opportunities for biodiversity conservation presented by pastoral land
tenure.

I. THE DEVELOPMENT OF PASTORAL TENURE
IN THE NORTHERN TERRITORY
It was demonstrated in Chapter 4 that the legal framework developed in the early
colonial period continues to have a significant influence on current law. A brief examination of the development of pastoral land tenure will reveal the values and
expectations that form the basis of this type of property right and the extent to which
they are retained in the current law. It is argued that historical factors continue to have a
profound influence on current pastoral lease tenure and its administration.1
The pastoral lease is a uniquely Australian form of land tenure, developed in response
to the circumstances of the Australian colonial frontier. The key features of this form of
tenure are that it is a limited tenure both temporally and purposively, with land use
restricted to pastoral purposes. T h e latter feature has endured to the present day with
some exceptions, to be discussed below. It had its origins in the south-eastern colonies
as a device to provide temporary recognition of the de facto occupation of the land by
squatters. T h e strict development conditions were aimed at intensifying land use and
preventing monopoly by the initial settlers.2 The limited term of the early leases w a s

Bradsen J and Fowler R, "Land degradation: legal issues and institutional constraints" in Chisholm
A and Dumsday R (eds), Land Degradation, Problems and Policies (1987) Cambridge University
Press, Cambridge 129-167, 145; and Burch G, Graetz D and Noble I, "Biological and Physical
phenomena in land degradation" in Chisholm A and Dumsday R (eds), Land Degradation,
Problems and Policies (1987) Cambridge University Press, Cambridge U K 27-48,46.
Holmes J and Knight L, "Pastoral Lease Tenure in Australia: Historic Relic or Useful
Contemporary Tool?" (1994) 16(1) Rangelands Journal 106-121.
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motivated by a concern to legitimate as little as possible the occupancy of the
squatters.3 Squatters were not a concern in the isolation of the Northern Territory, but
the form of tenure was modelled on that of the southern colonies.

The main concern of the South Australian Government was to secure the economic
growth of its northern territory through the development of the land resource.4 Bradsen
and Fowler, discussing the position in south-eastern Australia, argue that the policy of
adopting leasehold rather than freehold tenure was designed to maintain options for
future alternative land uses by deliberately confining tenures to a short-term. They also
argue that
as vast tracts of land became susceptible to pastoralism, there was a feeling
that such an enormous resource should not be turned over by the C r o w n
irreversibly to a small group within the community. 5
They suggest that consistent with the position of the Crown as the ultimate proprietor of
these lands, there was a (colonial) public perception that the 'outback' was a communal
or public resource.6 T h e historical evidence, discussed below, suggests that pastoral
lessees of the Northern Territory have not shared this perception.

As discussed in Chapter 4, the first pastoral leases in the Northern Territory were issu
under the Northern Territory Land Act 1863 of South Australia.7 Although m a n y leases
were taken up during the late 1870s, few stations were actually stocked. In accordance
with lease conditions that required leases to be stocked within one year, the majority of
these leases were forfeited.8 T h e South Australian Government was forced to back
away from a strong push for intensified settlement and land use, and accept less
stringent conditions on tenure. T h e security of tenure was progressively increased
during this early period.9 T h e leases issued in the 1870s were for 25 years. In 1890 a
new Act empowered the issue of leases for a 42-year term. T h e 42-year leases had a
m i n i m u m stocking covenant, a power of resumption and a condition that at the end of
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the term the lease, including its improvements, would be sold at public auction without
compensation.10 It has been suggested that the lack of full compensation on termination
m a y have induced accelerated land degradation by failing to provide a sufficient incentive for long-term land management. 11
The Commonwealth Government received control of the Northern Territory under the
Northern Territory Acceptance Act 1910 (Cth). A variety of pastoral lease types were
created by the Commonwealth pursuant to Ordinances passed in the first half of this
century, but a significant number of pastoral leases remained subject to South
Australian law. Lease terms ranged from 10 to 42 years. In 1937 a Royal Commission
was appointed to inquire into the land and land industries in the Northern Territory.
Recommendations included the abolition of m i n i m u m stocking covenants and the
introduction of 50-year leases. These recommendations were not implemented. After
World W a r II pastoral tenures were eventually modified to a situation where the 235
pastoral leases existing at the time were all administered uniformly under the

Crown

Lands Ordinance 1931 (NT). 1 2
During the early part of this century the emphasis of rangeland administration across
Australia shifted from promoting settlement to maintenance of the status quo, protecting
the established pastoral interests.13 This has become an enduring feature of pastoral
land tenure. Under the Crown Lands Ordinance 1931, leases required that the land be
kept stocked, with m i n i m u m numbers of stock prescribed and that the lessee undertake
and maintain "developmental work and improvements".14 These lease terms remained
in the Act until it was amended in 1992. A covenant that the lessee not clear or cut the
trees on the land was also included. It was designed to protect the Crown's proprietary
interest in this potentially valuable resource.15 A s Holmes points out, these covenants
were imposed to protect 'productionist' rather than environmental values.16 T h e only
covenant that possibly had a 'conservationist' motivation was that in which the lessee
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Holmes J and Knight L (1994), above n 2,108.
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Crown Lands Ordinance 1931 (NT) ss 37(c), (j), 39.
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Crown Lands Ordinance 1931 (NT) s 37(a), (e), (f).
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agreed not to "pollute, divert or obstruct any water flowing in a defined channel unless
by the consent of the Administrator."17 This covenant m a y have discouraged pointsource pollution of rivers and the unauthorised construction of d a m s but it did not
prevent the widespread and cumulative impact of pastoral activities as water sources
were degraded by stock.

The next major change in pastoral lease tenure in the Northern Territory did not occur
until 1967 w h e n 50-year leases were introduced. Lessees were also granted a right to
apply for a n e w lease at any time between the 20th and 40th year of the 50-year term.18
The inclusion of this provision entitling pastoralists to roll over their leases well ahead
of termination dates was also adopted in most other Australian jurisdictions in response
to growing pressure from lessees for greater security of tenure.19 T h e roll-over
provisions also diminished the possibility that lessees would over-exploit their land in
the expectation of lease expiry. However, there was no requirement in the legislation
that the condition of the land be assessed prior to lease renewal, demonstrating that
resource conservation was not a priority.
A three-person committee was appointed by the Northern Territory Minister for Lands
and Housing in the 1970s to inquire into the most appropriate form of tenure for
pastoral land in the Northern Territory.20 T h e 1980 report of this committee provides
insight into the objectives and development of pastoral tenure in the Northern Territory.
Pastoralism was clearly identified by the committee as the most 'beneficial use' of the
land currently under this tenure and one that should be dominant over other uses. T h e
report recommended further development of the pastoral industry and a form of pastoral
land tenure that would stimulate economic development. A free-enterprise philosophy
was strongly supported, whereby the market should be left to allocate land resources
and to decide the manner in which land should be used for pastoralism. A m i n i m u m of
government intervention was proposed. T h e committee recommended a shift away from
control imposed by governments through the imposition of specific development
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Holmes J, "Adapting leasehold tenures to meet emerging conservation needs" in Hale P and L a m b
D (eds), Conservation Outside Nature Reserves (1997) Centre for Conservation Biology, University
of Queensland 136,140.
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covenants.21 This recommendation was not implemented until 1992. There w a s no
discussion whatsoever in the 1980 report of the environmental impact of pastoralism,
despite the evidence available on land degradation and extinction. In the 1980s
confidence in, and support for, the pastoral arm of colonial development was still high,
despite the history of repeated failures and evidence of land degradation. T h e values so
strongly supported in this report continue to drive legislators in the Northern Territory
just as strongly today.22
The concern of pastoralists most clearly identified in the 1980 Report is security of
tenure. T h e Committee received the clear message from pastoralists that they wished to
have their leases converted to freehold title, and that they be "left to do their o w n
thing".23 T h e assumption behind this claim was that economic development requires
investment, and this will only occur with greater security of title and fewer changes of
government policy. However the Committee concluded, on the evidence before it, that
limited tenure does not affect the ability of pastoralists to borrow for investment in their
pastoral enterprise. Despite this conclusion the Committee did give the pastoralists
something of what they wanted w h e n they recommended the conversion of leases to
perpetual tenure with the Government retaining the power to forfeit the lease for noncompliance with lease covenants. This possibility of conversion to a perpetual lease w a s
first introduced in 1982.24
In June 1986 the then Chief Minister of the Northern Territory, the Honourable Steve
Hatton, announced that the Northern Territory Government w a s considering giving
pastoralists the right to convert their leases to freehold ownership.25 T h e Government
commissioned the Rural Land Use Advisory Committee to consult with interested
parties and report on the concept of freehold pastoral land. T h e report of this committee,
presented in October 1988, recommended that those leases that attained the status of
perpetual pastoral lease be eligible to apply for conversion to a n e w form of tenure, to
be k n o w n as Pastoral Freehold. They recommended that land held under Pastoral
Freehold be subject to a n e w Pastoral Freehold Act which would contain certain
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reservations and restrictions.26 These recommendations were not implemented due to
strong opposition from mining, conservation, tourism and recreation interests.27

It was not until 1990 that the Northern Territory Government approved a major
restructuring of the pastoral land administration system. This led to the passage in 1992
of a n e w Pastoral Land Act which was passed in the same year as the United Nations
Convention on Biological Diversity came into force. The Pastoral Land Act 1992 (NT)
will be discussed in detail below. Since 1992, national policy development in relation to
Australian rangelands has taken issues of biodiversity conservation into account. In that
year two Ministerial councils — the Australian and N e w Zealand Environment and
Conservation Council, and the Agriculture and Resource Management Council of
Australia and N e w Zealand — established a policy Working Group comprising representatives from State, Territory and C o m m o n w e a l t h governments and nongovernmental organisations. In 1996 they produced a Draft National Strategy for
Rangeland Management.

This was followed in 1999 by the National Principles and

Guidelines for Rangeland Management.28

T h e principles that appear to be most

relevant to the analysis of the Pastoral Land Act 1992 (NT) are:
• "Ecologically sustainable management of natural resources should be the underlying principle of a rangeland strategy, and the principle against which commercial use of rangeland resources must be tested."
• "While legislative and compliance responsibility for ensuring ecologically
sustainable management resides with government at all levels, primary responsibility for natural resource management rests with land users, in accordance with
regional objectives, planning processes and relevant legislation."
• "The right to security of tenure must be balanced by a responsibility for the
resource and by safeguards for its ultimate protection."

25

Rural Land Use Advisory Committee, Report to the Minister for Lands and Housing on Pastoral
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• "The aspirations and inherent rights of indigenous peoples in their relationship
with the rangelands, and the need for culturally appropriate negotiation processes,
must be recognised."
• " A wide range of values (social, cultural, economic, aesthetic and ecological)
need to be considered in making balanced decisions about the rangelands: financial analysis alone is an inadequate tool for this purpose."29

In 1998 the Industry Commission released a report entitled A Full Repairing Lease:
Inquiry into Ecologically Sustainable Land Management,

that is also relevant to biodi-

versity conservation on pastoral lands. T h e Pastoral Land Act 1992 ( N T ) will be
examined against the background of these documents, the principles set out in Chapter
2, the threats to biodiversity outlined in Chapter 5, and other relevant literature.

II. TENURE UNDER THE PASTORAL LAND ACT 1992 (NT)

The long title of the Pastoral Land Act 1992 (NT) states that it is "to make provision f
the conversion and granting of title to pastoral land and the administration, management
and conservation of pastoral land, and for related purposes". This is thefirsttime that
conservation has been included as an objective of pastoral lands legislation in the
Northern Territory. The Second Reading Speech emphasised three main aspects of the
n e w legislation. First, the pastoral industry should operate within the framework of
"sustainable land use and land care". Secondly, government regulation of the property
and herd development decisions of the pastoral lessees should be minimised.30 Thirdly,
term leases were to be converted to perpetual leases.31

A. THE OBJECTS OF THE ACT
Unlike many Acts in the Northern Territory, the Pastoral Land Act contains an 'objects'
provision in section 4 that provides further detail to the long title. The objects are:

National Principles and Guidelines for Rangeland Management (1999), above n 28,5.
Northern Territory Legislative Assembly, Parliamentary Debates, 6th Assembly, 1st Session (19
November 1991), 3494.
Northern Territory Legislative Assembly, Parliamentary Debates, 6th Assembly, 1st Session (19
November 1991), 3496-3497.
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"(a) to provide a form of tenure of C r o w n land that facilitates the sustainable
use of land for pastoral purposes and the economic viability of the pastoral
industry;
(b) to provide for (i) the monitoring of pastoral land so as to detect and assess any change
in its condition;
(ii) the prevention or minimisation of degradation of or other damage to
the land and its indigenous plant and animal life; and
(iii) the rehabilitation of the land in cases of degradation or other
damage;
(c) to recognise the right of Aborigines to follow traditional pursuits on
pastoral land;
(d) to provide reasonable access for the public across pastoral land to waters
and places of public interest; and
(e) to provide a procedure to establish Aboriginal community living areas on
pastoral land."
These objects provide a clear illustration of the trend identified by Holmes in which
the long-standing h e g e m o n y of pastoralism founded on productionist,
commodity-oriented evaluation of resource potential has been replaced by a
proliferation of multiple-values, sometimes complementary, but often
conflicting...32
The productionist values of the old Crown Lands Act are still clearly represented in the
emphasis on the "economic viability of the pastoral industry." T h e recognition of
Aboriginal interests and public access are also carried over from the previous Act, but
are arguably given greater prominence by being mentioned in the objects provision. The
n e w addition to the range of values given explicit statutory recognition is the concern
for the conservation of pastoral land. T h e objects identify three main components in
relation to conservation: (a) prevention or minimisation of degradation or damage to the
land or its indigenous biota (b) monitoring and (c) rehabilitation.33 However, conservation goals are not given any particular priority. In this respect the Act falls short of the
National Principles and Guidelines for Rangeland
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"ecologically sustainable management of natural resources should be the underlying
principle."34
There is no doubt that pastoralism has had, and will continue to have, a significant,
negative impact on biodiversity. In the light of this knowledge it is clear that there is a
conflict between the economic and environmental values presented in the objects. It is
doubtful, given the evidence presented in Chapter 5, that "the sustainable use of land for
pastoral purposes and the economic viability of the pastoral industry" can be achieved
without further land degradation and damage to its indigenous plant and animal life, at
least around localised, resource-rich sites such as refuge and riparian areas.

Even

where pastoralism is least damaging to biodiversity, there will still be s o m e losses of
sensitive species.36 It is inevitable that there will have to be trade-offs between the
conflicting objectives. It is significant that section 4(b)(ii) refers to the prevention or
minimisation of degradation. A focus on minimisation rather than prevention of
degradation m a y be the only w a y that the objects can be achieved. T o achieve
minimisation of degradation, compromises will still have to be m a d e that are likely to
affect the economic returns of the industry. In some parts of the Northern Territory it is
doubtful whether pastoralism is economically viable at all.37 This is before taking any
n e w conservation measures into account. Apart from declining terms of trade and the
demands of industry restructure, past land degradation has rendered s o m e land submarginal.38 W h e n it is severe, land degradation affects the sustainability of pastoralism
as well as biodiversity values.

B. CONVERSION TO PERPETUAL TENURE

34
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The conversion of m a n y pastoral leases from term to perpetual tenure is arguably the
most significant change introduced in the 1992 Act. There had been amendments to the
Crown Lands Act in 1982 to allow for perpetual pastoral leases,39 but the passing of the
Pastoral Land Act in 1992 dramatically accelerated the process of conversion and
changed the nature of perpetual tenure. A long list of properties w a s scheduled in the
Act for automatic conversion to perpetual lease. O f the 221 pastoral leases in the Northern Territory, 174 are n o w perpetual leases and only 4 7 are term leases.40 According to
the Minister for Lands those leases that remain term leases fall into one of the following
categories:
• Leases where the levels of development did not warrant conversion;
• Marginal properties where assessment of alternative land uses and tenure is
needed; or
• Properties where all or part has the potential for "higher or better land use".41
T e r m lessees m a y apply at any time to the Minister to have the whole or part of their
lease converted to perpetual tenure. T h e most significant change to the nature of
perpetual tenure is that under the 1992 Act there is no possibility of forfeiture of a
perpetual pastoral lease for breach of the lease conditions.42

There has been considerable debate across Australia in the last 20 years over the merits
of perpetual versus term leases. In relation to biodiversity conservation the fundamental
issue is whether flexibility should be maintained in pastoral land tenure to facilitate
consideration of alternative land uses.43 Advocates for conservation argue that
pastoralism is an inappropriate form of land use in some areas of the tropical savannas,
the arid and semi-arid zones, and should be halted.44 The main competing land uses are

39

Crown Lands Amendment Act 1982 (NT) s 17.

40

Personal communication, Tony Fowlestone, Lands Division, Department of Lands Planning and
Environment, 22 September 1999.

41

N T Legislative Assembly, Parliamentary Debates, 6th Assembly 1st Session (19 November 1991),
3497.

42

Pastoral Land Act 1992 (NT) s 40.

43

Bradsen J and Fowler R (1987), above n 1, 146; and Ledgar R, "A review of land management
legislation relevant to Australian rangelands" in Morton S R and Price P C (eds), R&D
for
Sustainable Use and Management of Australia's Rangelands (1994) Occasional Paper No. 06/93,
Land and Water Resources Research and Development Corporation, Canberra, 66.

44

Ledgar R, "Conservation Perspectives on the sustainable management of Northern Territory
rangelands" in Moffat I and W e b b A, Conservation and Development Issues in North Australia,

176
modified traditional use by Aboriginal people, tourism, recreation and conservation.
S o m e of these options are potentially available to holders of perpetual pastoral leases
under the Act.45 These 'diversification' provisions are discussed below. However, s o m e
options m a y not be compatible with the existing allocation of property rights. Acquisition and reallocation under one or more alternative forms of tenure m a y be necessary.
A s Bradsen and Fowler point out, the grant of secure long-term tenures m a y effectively
foreclose alternative future land use options, at least in a political if not a legal sense.
Even if governments could afford to resume lands in the future, it would be a m u c h
harder political decision to take where perpetual tenure exists.46 The flexibility of land
tenure provided by term leases would have presented a great opportunity for
biodiversity conservation if leases were terminated on term, and the rights and interests
in the land reallocated. Regrettably, this opportunity has n o w largely been lost in the
Northern Territory. O f course, this option would still have required the commitment of
government to reassessing land use and land values against the weight of historical
precedent.
There was no transparency in the lease conversion process under either the 1982
amendments to the Crown Lands Act or the 1992 Pastoral Land Act, nor was there any
clear indication of a commitment to the reassessment of land use and tenure. T h e 1992
Act does not require any assessment of land capability or conservation value in the
conversion process, and there is no opportunity for public involvement. While the
Pastoral Land Board has a role in determining whether the applicant for conversion has
managed, or is likely to manage the land well, ultimately the Minister has discretion as
to whether or not the lease is converted 47 The possibility of further conversions of term
leases to perpetual tenure in this context represents a significant obstacle for
biodiversity conservation. It is clear that some marginal properties, particularly in the
Gulf of Carpentaria, have been converted to perpetual tenure since 1982. 48 In the Gulf
region, conversions under the 1992 Act occurred despite the detailed assessment of
appropriate land tenure contained in the Gulf Region Land Use and Development Study

(1992), North Australia Research Unit A N U , Darwin, 213, 218; Bradsen J and Fowler R (1987),
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(1991) m a d e under the Planning Act 1979 (NT). 49 This plan is considered in detail in
Chapter 9. T h e information contained in this plan concerning those marginal properties
converted to perpetual tenure does not provide any convincing rationale based on land
capability, economic factors or past performance to support these conversions.50 This
demonstrates a distinct and unfortunate lack of integration in the administration of
planning law and the Pastoral Land Act despite the fact that the Department of Lands,
Planning and Environment was responsible for both.51 The lack of such integration or
any regional planning mechanism under the Pastoral Land Act is a significant obstacle
to biodiversity conservation.

C. STATUTORY DUTIES

A positive aspect of the Pastoral Land Act is the inclusion of statutory duties to supp
the objects of the Act. The need for pastoral land legislation to spell out duties or obligations has been persuasively presented in recent years.52 For example, the Industry
Commission has argued that a duty of care for the environment must be the centrepiece
of effective land management legislation.53 The Industry Commission proposes a duty
that would require everyone w h o influences management of environmental risks to take
all reasonable and practical steps to prevent harm to the environment that could have
been reasonably foreseen. They hope that the codification of this duty will clearly
establish in the minds of all concerned that protecting the environment is a continuous
legal and social responsibility. They consider that it is essential that the duty should
apply to all landholders and State and Territory Governments. 54 T h e inclusion of
statutory duties of care for the environment is consistent with the principle of
stewardship (outlined in Chapter 2) that I believe is essential for biodiversity conservation. While the inclusion of such statutory duties in the Pastoral Land

Act is

encouraging, I argue that in the context of the current Act, they are unlikely to produce
any significant benefit for biodiversity conservation.
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Section 5 places a duty on the Minister and the Pastoral Land Board to administer the
Act consistently with the objects in section 4 and to further these objectives. T h e
Pastoral Land Board is composed offivemembers appointed by the Minister, including
two persons w h o have experience as pastoralists.55 T h e Minister and Board are under a
general duty to prevent or minimise degradation of the land and its indigenous plant and
animal life pursuant to section 5 and section 4(b)(ii). Degradation is defined in section 3
of the Act to mean:
in relation to land, a decline in the condition of the natural resources of the
land, including the capacity of the land to sustain pastoral productivity,
resulting directly or indirectly from h u m a n activities on or affecting the land.56
This duty is clearly of relevance to biodiversity conservation even though the term is
not specifically mentioned in the Act. Loss of biodiversity, at least at the species level,
would certainly constitute "damage to the ... indigenous plant and animal life" as stated
in section 4(b)(ii). A "decline in the condition of the natural resources" of the land is a
vague concept but is arguably broad enough to encompass loss of species, ecosystems
or genetic resources. Although the definition of degradation emphasises the capacity of
the land to sustain pastoral productivity, it does not preclude the recognition of other
values such as biodiversity.

It is not just the Minister and Board who are under a statutory land care duty. Section 6
of the Act places all pastoral lessees under a duty "to carry out their pastoral enterprise
so as to prevent degradation of the land".57 This is coupled with the condition of all
pastoral leases that the lessee "take all reasonable measures to conserve and protect
features of environmental, cultural, heritage or ecological significance".58 T h e Industry
Commission supports such sharing of responsibility for land care.59 T h e National
Principles and Guidelines for Rangeland Management

emphasise that land users should

have the primary responsibility for natural resource management. 6 0 This is appropriate,
as it is the lessee w h o reaps the benefit of the rights assigned under the pastoral lease.
The balancing of the lessee's property rights with responsibilities, introduced in the
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1992 Act, is a significant opportunity for biodiversity conservation. However, m u c h
depends on the exact nature of the responsibility assigned to the lessee and its enforcement. I believe that the Pastoral Land Act defines the lessee's responsibilities too
vaguely and too broadly. This creates an impediment to successful implementation of
the Act and diminishes the opportunity for effective biodiversity conservation. This
argument is developed further, below, in relation to the land management conditions of
pastoral leases. T h e National Principles for Rangeland Management

recommend that

the respective roles and responsibilities of all people and organisations should be clearly
and unambiguously defined. This is not the case in the Pastoral Land Act. Potential
problems are also created by the fact that the Minister, the Pastoral Land Board and the
lessee have overlapping responsibilities without any clearly defined hierarchy.

(i) Enforceability of statutory duties
While the inclusion of these statutory duties is a significant potential opportunity for
biodiversity conservation, it is unlikely to produce positive results. T h e primary reason
is a lack of enforceability.61 There is no mechanism within the Pastoral Land Act that
would enable enforcement of the duty placed on the Minister or the Pastoral Land
Board other than an appeal by a pastoral lessee w h o is dissatisfied with certain
decisions or actions of the Board or the Minister.62 It is unlikely that a lessee would
have any interest in seeking to enforce these duties, given their o w n shared responsibility for land care and their direct economic interest in the land. Enforcement by third
parties in the public interest could only occur through a c o m m o n law judicial review
action and would be severely limited by the barriers of standing,63 costs, the absence of
a statutory requirement to give reasons for a decision, and the lack of Freedom of
Information legislation in the Northern Territory.

The general duty of pastoral lessees set out in section 6 is not directly enforceable. The
only possibility for enforcement of this duty provided by the Act derives from the
conditions of pastoral leases in sections 38 and 39. Section 38(l)(j) states that "the
lessee will comply with the requirements of all Territory laws relating to the use and
maintenance of the land." Presumably this would include compliance with the duty in
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section 6. The duty would have greater credibility if it was more clearly linked to the
lease conditions. The consequence of a breach of lease conditions are discussed below.

Holmes argues that the inclusion of a statutory duty of care on lessees has amounted to
an empty gesture in other jurisdictions.64 Ledgar agrees and goes further, arguing that
statutory duties of care will achieve little or nothing in the Northern Territory unless
they are enforceable by a third party and include s o m e capacity to independently
monitor implementation.65 This argument is based on the closeness of relationship
between government and the pastoral industry, and the well-documented past record of
governments 'going soft' on enforcing lease conditions.66
Quite apart from the willingness or otherwise of the Northern Territory Government to
enforce the land care duties in the Pastoral Land Act, the very nature of the relevant
provisions makes them practically unenforceable. The difficulty lies in the absence of
agreed indicators or a benchmark for biodiversity or land condition against which a
"decline", a failure to "conserve and protect" or a failure to "prevent degradation" could
be measured. 67 T h e A c t does include provisions relating to monitoring of land
condition. However, this does not solve the problem. The role of monitoring as a tool
for assessing whether degradation has occurred also relies on the existence of agreed
indicators and a benchmark for land and natural resource condition. This does not m e a n
that a benchmark ought to be set in the legislation. T o be a meaningful guide for
biodiversity conservation the relevant benchmark would differ in each region and
perhaps each property. The key to establishing a benchmark is a process of research and
negotiation to identify agreed criteria or indicators of that land condition and the goals
of land management for each region and property. Monitoring with reference to an
agreed benchmark or goal can then follow.68 A process for agreeing on a land condition
benchmark is not identified in the Act and the Pastoral Land Board has promulgated no
criteria or indicators of land condition. This renders the duty to prevent degradation and
to conserve the resources of the land effectively unenforceable. T h e details of the
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current monitoring program and its possible role in the enforcement of the statutory
duty of lessees are discussed below.

The Council of Australian Governments has clearly stated that a lack of enforceability
will discredit a regulatory regime.69 A s currently framed, the duties of care in the
Pastoral Land Act lack credibility and m a y well be ignored by those to w h o m they
apply. They may, in practice, create an obstacle to biodiversity conservation by lulling
the public into a false sense of security.

(ii) Establishing goals or benchmarks for land management

The lack of attention to benchmarks or goals for land condition is a major weakness in
the Pastoral Land Act. However, it must be acknowledged that the issues surrounding
this matter are complex and not easily resolved. The need for agreed benchmarks or
goals for land management and biodiversity conservation is not novel and has been
raised by a range of writers, using a variety of terms. From the literature on land degradation and land management c o m e calls for scientific 'land capability assessment' and
land use planning (although planning law usually protects existing uses).70 Literature
on biodiversity conservation calls for 'audits' and 'baselines' against which future
changes can be measured. 71 T h e Industry Commission suggests 'management
standards' or 'performance indicators' for resource users.72 O n e of the actions
recommended in the 1999 National Principles and Guidelines for Rangeland
Management

is that "(Governments, in consultation with rangeland users and

managers develop agreed criteria and indicators for ecologically sustainable rangeland
management and business viability."73

There is no doubt that, whatever terms are used and whatever process is introduced to
establish benchmarks or criteria for management, m u c h more quantitative data is
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needed about the biota and ecosystems of the pastoral lands of the Northern Territory.
Wilcox and Cunningham, w h o attempted to review the sustainability of pastoralism in
the Darwin/Gulf region of the Northern Territory in 1994, state emphatically that "it is
not possible to m a k e judgements on the ecological sustainability of pastoral practices in
the region since there is no information."75 It is appropriate that the scientific
community take a lead role in the collection of the necessary quantitative data.
However, most of the literature assumes that the scientific and/or bureaucratic
community will also make the value judgements necessary to translate this quantitative
data into a benchmark, goal or baseline against which land degradation and biodiversity
loss can be measured.76 For example, a recent Commonwealth Government report on
environmental indicators for biodiversity, prepared by scientists, stated that the
appropriate baseline should be the "pre-European settlement extent and condition" of
ecosystem diversity.77 N o explanation was given as to h o w or w h y this baseline was
chosen or h o w it was to be determined. However, the authors admitted, "new research
m a y be needed."78 Not only is further research required, but as discussed in Chapter 2,
the whole debate about ecosystem health, integrity and change must be considered.79

The National Principles and Guidelines for Rangeland Management is one of the few
documents in the literature on pastoralism which acknowledges that "a wide range of
values (social, cultural, economic, aesthetic and ecological) need to be considered in
making balanced decisions about the rangelands."80 In a very positive development, the
Tropical Savannas Co-operative Research Centre has begun research on the issue of
defining landscape 'health' in the northern savannas. While scientists have initiated the
research, there has been an acknowledgement of the diversity of values and perspectives on the issue. A varied group of land managers, planners and researchers have been
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involved in framing a tentative definition of landscape health.81 A s argued in Chapter 2,
it is important that Western science does not remain the privileged discourse in relation
to such issues. It is also important that positive initiatives in the development of
benchmarks and goals for landscape management eventually lead to change in the
Pastoral Land Act.

D. LAND MANAGEMENT CONDITIONS
The key provision relating to land management in the Pastoral Land Act is section
39(b) which provides that each lessee must, as a condition of the lease "take all
reasonable measures to conserve and protect features of environmental, cultural,
heritage or ecological significance". Biological resources are, to varying degrees,
features of environmental, cultural, heritage and ecological significance. Biological
diversity is also a feature of cultural, heritage and ecological significance. A s such, this
provision creates a potential opportunity for biodiversity conservation. However, this
provision is not well adapted for the objectives of biodiversity conservation as it
focuses on protection of particular 'features', rather than on management of the
landscape in a holistic way that takes account of ecological processes and the interconnections between the different components. There is also a great deal of uncertainty in
this lease condition, as there is no indication given in the Act as to how the 'significance' of various features is to be determined. A value judgement is clearly required to
determine significance, and it is likely that the values of the various interested parties
will differ widely. Without a process to identify agreed indicators of 'significance' this
provision will suffer similar difficulties in enforcement and lack of credibility that
characterise the statutory duties described above. It is also quite likely that many
pastoral lessees will simply not understand the direction in which society wants to see
the management of the land heading.82 This lack of understanding constitutes a
dilemma of profound importance. Again, a process of goal setting for land management
is required that includes pastoral lessees and other interested parties. Such a process
would involve the sharing of the knowledge and values of the various parties and could
have significant educational benefits for all concerned.
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A further weakness in this approach to regulating land management is that it inequitably
places the primary burden for conservation on the lessee. There is no positive incentive
provided to encourage the lessee in the complex and costly job of conserving features of
the landscape that they themselves m a y not value nor profit from in the short or even
longer term. While lease conditions imposing responsibilities for land management on
lessees should be an essential part of pastoral land tenure, they are inappropriately
defined in this legislation. If the responsibilities are framed this broadly, they m a y need
to be backed up with an incentive such as stewardship payments to encourage longterm, active management. 8 3 Morton, Landsberg and James capture the essence of the
problem:
A s long as w e persist with the present arrangements for pastoralism, in which
w e expect lessees to answer to their bank managers or shareholders on
financial matters as well as to the public on issues to do with maintenance of
the full range of natural ecosystems, w e will continue to experience cognitive
dissonance. W e are going to have to confront the harsh reality that off-reserve
conservation under present day arrangements for pastoralism will be of partial
and decreasing value, and w e are going to have to stop blaming pastoralists for
this fact.84
Beyond the land management covenant in section 39(b) there are also standard
conditions for all pastoral leases that are relevant to biodiversity conservation including:
• that the lessee will not clear any pastoral land without the written consent of the
Pastoral Lands Board, or in accordance with guidelines published by the Board;85
• that the lessee will comply with the requirements of all Territory laws relating to
the use and maintenance of the land;86
• a reservation of all timber to the Crown; 8 7
• a reservation in favour of the Aboriginal inhabitants of the Territory;88
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• that the land be used only for pastoral purposes, subject to the ability of the Board
to grant permission for other uses.89
These lease conditions are enforceable in the manner described above, with the penalty
of a fine available in the case of perpetual leases and fine or forfeiture in the case of
term leases. T h e detail of these penalty provisions will be discussed below.

The Board has published Guidelines for Clearing on Pastoral Land that require an
application to be lodged with the Board for any proposed clearing by the lessee. A n
exception is m a d e in relation to "fixed improvements", such as fence lines, roads and
firebreaks, where clearing for these purposes is carried out in accordance with the
Guidelines. Further exception is m a d e for the clearing of weeds declared to be "noxious
weeds" under the Noxious Weeds Act 1963 ( N T ) and the clearing of less than two
hectares of w o o d y weed infestation.90 Apart from this, the extent of clearing is
principally left to the discretion of the Board. Only the objects of the Act fetter this
discretion. T h e object of "prevention or minimisation of degradation or other damage to
the land and its indigenous plant and animal life"91 would be highly relevant to
decisions by the Board on applications to clear land. Arguably, it is inevitable that
clearing of native vegetation would damage or degrade indigenous plant and animal
life. It is also arguable that extensive clearing would be inconsistent with the object of
minimising such damage or degradation. However, 'minimisation of degradation' is a
relatively open-ended concept. T h e manner in which the Board exercises its discretion
will have great significance for biodiversity conservation. It is a weakness in the Act
that it contains no mechanism that would allow interested third parties to challenge the
exercise of this discretion. A s with the statutory duties discussed above, the only means
of third-party enforcement would be a c o m m o n law judicial review action, with all its
inherent limitations, mentioned above.
The Act provides that in the event of a breach of a lease condition the Minister may
require the lessee to furnish an explanation. O n the basis of an explanation the Minister
has the power to waive the breach.92 If an explanation is not furnished, or is not
adequate, the Minister may, by notice, direct that the condition be complied with. In the
case of term leases, if the Minister is satisfied that non-compliance is wilful and that the
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lessee has m a d e no real effort to comply with the condition, the Minister can decide to
m a k e the lease forfeit.93 A n alternative penalty where a lessee fails to comply with such
a notice is a fine of up to $10,000 and $500 for each day that the offence continues.
For a perpetual pastoral leaseholder a fine is the only option; there is no possibility of
forfeiture. Before the Minister can forfeit a term lease, or bring a prosecution against a
lessee he or she must refer the matter to the Pastoral Land Board which must m a k e a
recommendation on the case.95
One reason given for the failure of government to enforce lease conditions in the past
has been the nature of the penalty, with the Crown Land Act presenting lease forfeiture
as the only option.96 This excuse is no longer available in relation to the Pastoral Land
Act as forfeiture is no longer possible for perpetual leases. Fines or forfeiture are
possible in the case of term leases. While penalties rather than forfeiture might m a k e
enforcement more palatable to government, I believe that historical, cultural, political
and economic factors will ensure that little or no attempt is m a d e to enforce the land
care duties and conditions on lessees. For example, the Northern Territory Government
continues to bolster its o w n political future with rhetoric about the "immense potential"
of the pastoral industry. A Minister for Resource Development recently continued the
colonialist propaganda in a Ministerial Statement to the Northern Territory Parliament:
"For m a n y years this vital industry has represented the very essence of Territory
lifestyle and has been a strong and reliable contributor to our economic growth."97

The Pastoral Land Act marks a significant shift in land tenure by incorporating specific
land management responsibilities for the first time. However, the Act simply does not
go far enough. It will not escape the weight of colonial legal history with this halfhearted use of broadly-framed lease conditions. Incorporating such covenants into
pastoral land tenure is necessary but not sufficient. A far more creative mix of legal and
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policy instruments is required.98 A more achievable mix m a y involve the use of
incentives coupled with narrower and more rigorously defined lease conditions and
statutory duties. Lease conditions defining land management responsibilities must be
adapted to the particular environmental conditions of the region and the property if
biodiversity conservation is to succeed. They must be more specific than the existing
conditions but sufficiently flexible to take account of environmental change and
climatic variability outside the control of the lessee. T o be a useful tool for biodiversity
conservation they will need to be negotiated within the context of a regional planning
process. Incentives for specific conservation purposes m a y be negotiated pursuant to the
Territory Parks and Wildlife Conservation Act 1976 (NT) as discussed in Chapter 8.

E. CONTROL OF FERAL ANIMALS
The Act introduces a requirement for lessees to control feral animals that was not found
in the previous pastoral lease legislation.99 In the Second Reading Speech the Minister
states that "extensive degradation of pastoral land has occurred and will continue to
occur where feral animal numbers are high."100 Section 73 empowers the Pastoral Land
Board to direct a lessee to control certain "declared" feral animals on his or her pastoral
land by culling, fencing or other means directed by the Board.101 T h e penalty for failing
to comply with such directions is $5000, plus $500 for each day that the lessee has
failed to comply after being found guilty. It is notable that the lessee bears the entire
cost of complying with such a direction to control feral animals raising an equity issue
that poses an impediment to biodiversity conservation. This provision ignores the fact
that, historically, the cost of pest control has always been shared between government
and the landholders.
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A positive feature of this provision is that it does create an opportunity for lessees to
utilise feral animals in a controlled situation as stock if they choose, although this must
be consistent with any direction under section 73. 102 Feral animals are defined by the
Act as being "any animal of a kind introduced into Australia since 1787 that is living in
a wild state".103 The definition of stock is broad enough to encompass feral animals
that are not in a "wild state".104

The provisions of the Act relating to control of feral animals will not, on their own be
sufficient or effective to control feral animals to the extent necessary for biodiversity
conservation. I argue that what is required for biodiversity conservation is regional
management of feral animals that involves all interested parties in cooperative planning
and equitably determines the responsibilities of all parties for feral animal control. This
argument is developed in Chapter 8.

F. M O N I T O R I N G O F L A N D C O N D I T I O N
The Minister has responsibilities for monitoring pursuant to the general duty imposed
by section 5. However, the Act places responsibility for monitoring the condition of
land primarily with the Pastoral Land Board, requiring it to "plan, establish operate and
maintain systems for monitoring the condition and use of pastoral land on a District or
other basis."105 The Board is also required to monitor the effect of stock, feral animals
and other animals on pastoral land.106 Lessees on the other hand are only required to
"participate to a reasonable extent in the monitoring of the environmental and sustained
productive health of the land."107 Part 6 of the Act provides two tools for monitoring
the condition of land: fenced "reference areas" of less than 1 k m square established for
the purpose of evaluating the effect of the grazing of stock on pastoral land, and
"monitoring sites" marked with a steel marker.108 It is an offence to allow stock into a
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reference area or to do anything on or near the reference area that degrades or damages
it. T h e m a x i m u m penalty for this offence is a hefty $50,000.

The Department of Lands, Planning and Environment is presently conducting a two-tier
pastoral land monitoring program in conjunction with the Pastoral Land Board. The
program relies principally on monitoring sites established pursuant to section 75 of the
Act. T h e Department refers to this program as Tier O n e monitoring. The details of the
Tier O n e program are not set out in the Act or Regulations. T h e Tier O n e monitoring
that is currently being used comprises two star pickets about 10 metres apart, set in
pasture preferred by stock about three to four kilometres from stock water. Photographs
are taken from one picket looking towards the other. W h e n establishing the sites
Pastoral Officers of the Department of Lands, Planning and Environment list the plant
species present within a 5 0 metre radius of the central picket as well as collecting data
on stocking, rainfall, 'seasonal conditions' and 'pastoral conditions'. A n assessment is
m a d e by the Pastoral Officers of the land condition, giving it a rating of either 'good'
'fair' or 'poor'.109 N o criteria are given to support this assessment and there is no
mention of a baseline condition in the material supplied to the public by the Department. 110 A s discussed above, the absence of clear and agreed criteria, indicators or
goals for land condition undermine the integrity and effectiveness of the legislation.
Once the Tier One monitoring site has been established, pastoralists are then encouraged by staff of the Department of Lands, Planning and Environment to revisit the sites
every twelve months or after a 'significant climatic event' (e.g. rain, drought or fire) to
rephotograph the sites and complete site data sheets.111 Pastoral Officers m a y carry out
a reassessment every three to five years. B y June 1999 two thousand photo-point
monitoring sites were established on 215 pastoral properties in the Northern
Territory.112 T h e design of this monitoring program is consistent with the emphasis on
advisory and extension services given in the Second Reading Speech and the stated
need to seek the voluntary cooperation of lessees.113 Notwithstanding the legislative
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duties imposed on the Pastoral Land Board and the Minister, the administration of the
monitoring provisions seems to rely very m u c h on self-regulation by pastoralists.

Tier Two monitoring uses satellite techniques to monitor at a regional or whole
property level. Aerial videos and on-ground scientific methods record pasture condition
at selected sites. T h e aim of the Tier T w o projects is to identify key indicators of
change in the condition of the land. T h e Department of Lands, Planning and
Environment promote the use of science in determining these indicators, coupled with
some consultation with local landholders on the results obtained.114 Scientific and
financial input is currently provided by the Tropical Savannas Cooperative Research
Centre.115 Four such projects have been established in the Victoria River District
( V R D ) , the Barkly Tableland, the Sturt Plateau and the southern Alice Springs
district.116 A n assessment of the correlation between 'rangeland health' indicators and
biodiversity is being considered in relation to the V R D project.117 These projects will
be very important in gathering the information needed to measure biodiversity on
pastoral lands. However, as argued above, the step from collecting information and
identifying indicators to setting goals for biodiversity conservation is crucial. It is the
benchmark or goal setting that involves values. I believe that the process should be
more clearly identified in the legislation or regulations.

G. R E H A B I L I T A T I O N A N D R E M E D I A T I O N
Rehabilitation is another component of the conservation provisions of the Act. Section
4(b) provides that rehabilitation of the land in cases of degradation or other damage is
one of the objects of the Act. Rehabilitation is defined as "bringing the land back as
near as practicable to the condition it was before its degradation, having particular
regard to its capacity to carry stock and its level of soil stability."118 A s set out above,
degradation is defined as a human-caused "decline in the natural resources of the
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land".119 Again, the definition relies on knowledge of pre-degradation land condition,
and yet the Act does not include a process for determining such a benchmark. The
emphasis of this definition also reflects the priority given to sustaining the pastoral
industry rather than other values of the land, such as its biodiversity and ecosystem
processes. However, rehabilitation directed towards the goal of restoring indigenous
biodiversity would c o m e within the terms of this definition.
The Minister is under a duty to seek to further the rehabilitation of pastoral land by
virtue of section 5. Section 6(c) of the Act imposes a duty on lessees to "improve the
condition of the land" within the limits of their financial resources and available technical knowledge. Presumably this would include 'improvements' associated with
rehabilitation actions following degradation. However, the choice of words harks back
to the era w h e n 'improvement' of pastoral land meant clearing of vegetation,
introduction of exotic pastures and capital works. 120
The Pastoral Land Board has the function of directing the preparation and implementation of remedial plans as well as monitoring, supervising or directing the rectification of
degradation of pastoral land.121 It is a condition of all leases that the lessee will prepare
a remedial plan w h e n directed by the Board and take action to implement it.122 Section
76 provides for the preparation of remedial plans at the direction of the Pastoral Land
Board. Remedial plans are directed toward preventing, arresting or minimising degradation or other damage to land, or to rehabilitating the land. It is in the discretion of the
Pastoral Land Board to determine whether, in its opinion, degradation has occurred or is
likely to occur, triggering the need for a remedial plan. Remedial plans are prepared by
the lessee and must detail the proposed management of the pastoral land over a
specified period. T h e Board is empowered to endorse or reject a plan or refer it back to
the lessee for modification. A failure to prepare, modify or implement a remedial plan
constitutes a breach of the conditions of the pastoral lease. W h e r e the Board rejects a
plan prepared by the lessee it has the option of preparing a remedial plan itself that will
then be binding on the lessee. Remedial plans must be lodged with the RegistrarGeneral and are binding on successors in title to the land.123
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Section 4 4 of the Act provides that if a lessee has failed or neglected to perform his or
her obligations under the Act or a remedial plan or has failed to manage the land so as
to prevent or minimise degradation, the Minister can take action to rehabilitate the land.
This includes action to destock all or part of the land. W h e r e the Minister takes such
action the cost of the work becomes a debt payable by the lessee. Such action does not
preclude the Minister from prosecuting the lessee in respect of the failure or neglect.

Given the breadth of the definition of degradation in the Act, these provisions provide a
potentially potent tool for biodiversity conservation. T h e evidence discussed in
Chapters 4 and 5 suggests that all pastoral land in the Northern Territory could be
classified as degraded if loss and decline of indigenous flora and fauna is taken into
account, rather than merely loss of pastoral productivity. A "decline in the natural
resources of the land" 124 must surely be interpreted to include loss of indigenous
species. This means that the provisions relating to remediation and rehabilitation could
be a very heavy burden on lessees. The potential for inequity is addressed in the Act
with the inclusion of section 77. Section 77 provides that the lessee is not responsible
for the expense of rehabilitating or restoring the land in circumstances where the
Minister is of the opinion that the degradation w a s beyond the lessee's reasonable
control and was not caused or aggravated by his or her activity. This means that lessees
are not held responsible for historical degradation.
The main weakness of these provisions is the failure to complement them with a
requirement that all pastoral leases operate under a property plan consistent with the
objectives of the Act and the duties of the lessee in relation to land management. A t
present, the Pastoral Land Board can only request a remedial plan if land has already
been degraded or is likely to suffer degradation. Remedial planning is therefore not
sufficiently proactive to be an effective tool to prevent further biodiversity loss on
pastoral lands. Property planning should be a process through which long-term goals for
land management can be negotiated. Such plans should be flexible, based on adaptive
management and be integrated into a regional planning context.125 Whether the remediation and rehabilitation provisions will ever be used in a w a y that promotes biodiversity
conservation lies in the discretion of the Minister and the Pastoral Land Board. This
discretion is a weakness if not balanced by the accountability mechanism provided by
third party rights (to information and possibly prosecution) and/or independent auditing.
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H. DIVERSIFICATION O F L A N D U S E

It is a condition of leases under the Pastoral Land Act that the land be used onl
pastoral purposes.126 The definition of pastoral purposes in section 3 of the Act is wide
enough to encompass agriculture, such as the production of stock feed, and other 'nondominant uses' essential to or carried out in conjunction with the pastoral enterprise.
The definition also includes pastoral based tourist activities such as farm holidays. In
addition, section 86 of the Pastoral Land Act provides that the lessee can apply to the
Pastoral Land Board to use all or part of his or her lease for a non-pastoral purpose.
There is no restriction on the type of non-pastoral use that can be the subject of such an
application. The decision of the Pastoral Land Board is only fettered by the requirement
that it consider (a) current government policy in relation to the type of use proposed;
and (b) the likely effect of the proposed use on the environment and the pastoral enterprise of the lessee.127

The Board may grant permission for a non-pastoral use, subject to conditions, for
period not exceeding five years notwithstanding anything else in the Act or the
provisions of the relevant lease.128 The only qualification is the provision for continued
public access to the land pursuant to Part 6 of the Act.129 The lessee may also apply to
sub-let the land or part of it under section 68. The purposes for which land can be sublet are limited by the Regulations to the provision of utilities such as gas and electricity,
the establishment and operation of a commercial tourist enterprise, and the keeping and
breeding of animals (other than stock).13°

The reservation of timber on pastoral leases provides a significant opportunity f
diversification of land use beyond pastoral enterprises, and is one that could be taken up
by a person other than the lessee. Section 84 empowers the Minister to issue licences
that permit a person to go onto pastoral land to take 'naturally grown' timber or wood,
seaweed, bark or any other substance or article that is the property of the Territory.
Either the lessee or a third party could apply for such a licence.
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Diversification in the use of pastoral lease land has been heavily promoted in recent
years.131 Options include the harvesting of indigenous and feral animals, the harvesting
of indigenous plants, horticulture, recreation (hunting rights and fishing), tourism and
private conservation reserves.132 It is likely that some of these alternative land uses
would be more compatible with biodiversity conservation objectives than pastoralism.
O f course, m u c h depends on the local environment and the w a y these land uses are
managed. However, it seems unlikely that they will be able to provide full-scale
replacement of pastoral activity throughout the vast expanse of the rangelands of the
Northern Territory.133 Interest in the possibilities for such diversification has recently
been overshadowed by the question of who should have the opportunity to develop
them. In particular, conflict has escalated between pastoral lessees and the Indigenous
peoples w h o once inhabited, or continue to inhabit pastoral lands.134 This issue is characterised by the Northern Territory Government, in true colonial style, as "the native
title problem".135 T h e conflict raises very important issues for biodiversity conservation, particularly those relating to the relationship between biological diversity and
cultural diversity. T h e rights and interests of Indigenous peoples in land under pastoral
lease in the Northern Territory is examined in Chapter 7.

III. C O N C L U S I O N
The Pastoral Land Act 1992 represents a major shift in the nature of pastoral land
tenure. However, the Act fails to provide a process whereby competing values can be
discussed by the full range of interested parties (not just government and the lessees)
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Management (1996), above n 28, 27; and Baldwin P, Northern Territory Minister for Industries and
Business, Parliamentary Debates, 8th Assembly 1st Session (12 August 99) <http://notes.nt.gov.au/
Iant/hansard/HANSARD8.NSF/> (accessed 27 August 1999).
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Morton S and Stafford Smith M (1994), above n 131,29.
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Id, 30.
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Baldwin P, Northern Territory Minister for Industries and Business, Parliamentary Debates, 8th
Assembly 1st Session (12 August 1999) <http://notes.nt.gov.au/lant/hansard/HANSARD8.NSF/>
(accessed September 1999).
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and the necessary compromises negotiated at appropriate regional and local scales.
There needs to be an opportunity to balance the lessees' interests with a variety of
public interest considerations, including biodiversity conservation. I share the
frustration of Morton et al that there has been a failure to draw attention to this conflict
during the legislative process and policy debate. If legislators do not face the conflict
squarely, they effectively sweep the contradictions under the carpet.136 T h e nature of
pastoral land tenure has, in the past, overwhelmingly favoured the economic interests of
lessees and the interests of the government in perpetuating pastoralism as the primary
land use in the Northern Territory. This means of using and occupying the landscape
has contributed significantly to the legitimacy of colonial society and government.
Conservation values will remain forever subservient to the economic viability of
pastoralism unless there is an inclusive process for openly sharing knowledge and
values and renegotiating production and conservation goals and priorities at a Territory,
regional and local level. T h e National Principles and Guidelines for Rangeland
Management

strongly recommend inclusive regional planning as a tool for defining the

visions and goals of rangeland management. 137

The inclusion of statutory duties and lease conditions relating to environmental
protection is highly significant. Although the Act does not specifically refer to
biodiversity, its provisions provide potential opportunities for biodiversity conservation
that were certainly not found in any of the preceding pastoral land legislation. It is
unfortunate that the opportunity is significantly diminished by the w a y these duties and
conditions have been drafted. They are simply too vague and too broad to be meaningful to pastoral lessees or enforceable by the Pastoral Land Board or Minister. T h e
provisions relating to monitoring, remediation and rehabilitation also provide
significant opportunities for biodiversity conservation but need changes to be effective.
In order to be an effective tool for biodiversity conservation, the responsibilities of
lessees for conservation and environmental management need to be developed in the
context of individual property plans and a regional planning and goal-setting process.
They could then be specifically tailored to the environmental context of each region and
property. It is also inequitable and unrealistic to place such vague and broad conservation responsibilities on lessees. If responsibilities were more equitably and clearly
distributed between government and landholder, there would be a greater chance that
the legislation would achieve its objectives.

136

Morton SR, Landsberg J and James C D (1996), above n 82.

137

National Principles and Guidelines for Rangeland Management (1999), above n 28, 24-26.
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The aspect of the Pastoral Land Act 1992 that creates the greatest obstacle for biodiversity conservation is the conversion of term leases to perpetual leases. T e r m leases
have a flexibility that could be very useful in adapting land use to n e w social objectives.
It seems clear from current knowledge that pastoralism will have to be halted on some
lands if major losses of biodiversity are to be avoided. In s o m e areas it m a y be
necessary to halt pastoralism on whole properties. The conversion to perpetual tenure,
however, entrenches this land use and makes a change of land use more expensive and
difficult for government. It also removes the penalty of forfeiture for breach of land
management conditions. This could be the most useful tool in the case of extreme
neglect of environmental responsibilities. Forfeiture would have more direct impact on
land use than a fine. In some areas, such as the arid zone, s o m e parts of particular
properties will need to be fenced off. This could occur in relation to a term or perpetual
pastoral lease if action were taken under the Territory Parks and Wildlife Conservation
Act 1976 (NT). This legislation is discussed in Chapter 8. Unfortunately, there are no
provisions linking this Act and the Pastoral Land Act. There are also no links in the
Pastoral Land Act to a process of regional planning that could suggest appropriate
changes in land use.

Chapter 7

INDIGENOUS INTERESTS IN PASTORAL LAND
This chapter examines the extent to which the interests of Indigenous people in the
pastoral lands of the Northern Territory are recognised in colonial law. It will be argued
in this chapter that:
• T h e interests of Indigenous people in the pastoral lands of the Northern Territory
are not adequately recognised in the form of enforceable legal rights under the
Pastoral Lands Act 1992 (NT).
• While c o m m o n law native title, supported by the Native Title Act 1993 (Cth), does
allow some Indigenous people to claim enforceable legal rights in relation to
pastoral land, these rights are unjustly limited.
• T h e limited interests and rights that Indigenous people currently have to pastoral
lands and the resources of those lands under colonial law provide some benefits
for biodiversity conservation but m a y also cause detriment.
• Vesting Indigenous people with more broadly defined legal rights in pastoral
lands would provide significant opportunities for biodiversity conservation.
These arguments are supported by the principle of equity identified in Chapter 3 as
forming the basis for successful biodiversity conservation. Equity in relation to
Indigenous people is a key element of the United Nations Convention on Biological
Diversity and the National Strategy for the Conservation of Australia's Biological
Diversity. Another basis for these arguments is the importance for biodiversity
conservation of recognising peoples' history and relationship with nature, a theme also
highlighted in Chapter 2.
This chapter focuses on the legal rights and interests of Indigenous peoples in land and
biological resources. It does not cover legislation dealing with the protection of heritage
and sacred sites such as the Sacred Sites Act 1989 (NT) or the Aboriginal and Torres
Strait Islander Heritage Protection Act 1984 (Cth).1

1

For a discussion of this legislation and its application to pastoral lease land in the Northern
Territory see Goldflam R, "Cowboys v Suits" (1997) 22(2) Alternative Law Journal 86; Renwick J,
"Protection of Aboriginal Sacred Sites in the Northern Territory - A Legal Experiment" (1990)
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I. CONDITIONS OF PASTORAL LEASES
It is proposed in this section to touch briefly on the historical aspects of Indigenous
access to land under pastoral leases and then to focus on the provisions in the Pastoral
Land Act 1992 ( N T ) that grant, or potentially grant Indigenous people rights or interests
in pastoral lease land. Amongst the extensive literature on pastoral lands there is very
little that touches on the interests of Indigenous peoples. A s a consequence, this section
relies primarily on primary sources rather than secondary materials.

Section 39(b) of the Crown Lands Ordinance 1924 (NT) created a reservation in every
pastoral lease in favour of the "indigenous inhabitants of the Northern Territory". Prior
to this 1924 Ordinance there had been no legislative requirement for such a reservation
but it had been the practice to include one in all leases issued since 1863 w h e n the
Northern Territory Land Act (SA) w a s passed. T h e reservation provided by section
39(b) of the 1924 Crown Lands Ordinance was a condition of every lease granted. This
reservation was spelt outby section 26(e) which defined the nature of the terms of the
reservation clause as follows:
a reservation in favour of the Aboriginal inhabitants of the Northern Territory
shall be read as a reservation giving to all Aboriginal inhabitants of the Northern
Territory and their descendants full and free rights of ingress, egress and regress
into, upon and over leased land and every part thereof and in and to the springs
and natural surface water thereon, and to m a k e and erect thereon such wurlies
and other dwellings as those Aboriginal inhabitants are, from time to time,
accustomed to m a k e and erect, and to take and to use for food birds and animals
ferae naturae in such manner as they would have been entitled to do if the lease
had not been made. 2
This clause demonstrates that it was originally intended that Indigenous people would
continue to use the biological resources of pastoral lands in accordance with their o w n
laws and traditions. Pastoral lease tenure in the Northern Territory w a s intended to

19(4) Federal Law Review 387; Maddock K, "The Final Act, The New N T Sacred Sites Act"
(1989) 2(39) Aboriginal Law Bulletin 10; Schultz D, "Stuck in a Dreamtime Warp" The Bulletin
(12 December 1994) 30; and McWilliam A, "Negotiation and desecration: sacred sites damage and
due compensation in the Northern Territory" (1998) 1 Australian Aboriginal Studies 2.
Crown Lands Ordinance 1924 (NT) s 26(e).
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coexist with land use by Indigenous people. However, the legal intention and the reality
on the land often differed greatly, as discussed in Chapter 4 Section I.3

Following the 1924 enactment, but not necessarily in response to it, the initial dispersa
of Indigenous people was partially reversed so that the pastoral industry could exploit
low-cost Indigenous labour. However, in some areas the dictum "Bullocks and Blacks
do not go together" drove further reprisals against groups that were perceived to be
hostile to pastoral interests. In these areas the reservation clause was ignored as people
were driven off pastoral leases.4
Section 26(e) of the Crown Lands Ordinance 1924 (NT) was re-enacted as section
24(e) of the Crown Lands Ordinance 1931 (NT). Section 39(b) became section 37(b) of
the 1931 Ordinance. Since 1931 the reservation clause has been amended a number of
times, with each amendment eroding the rights of the original owners of the land. A
1964 amendment removed the right of Indigenous people to erect dwellings on the
land.5 Given the size of pastoral leases and the limited transport available, the only
practical w a y that Indigenous people could derive any benefit from the reservation
clause was by residing on the lease, so this amendment had significant consequences for
land use. This amendment occurred about the time that equal wages were introduced for
Indigenous people working in the pastoral industry. Ironically, this also contributed to
the forced removal or gradual drift of many Indigenous people away from the pastoral
leases that occupied their traditional lands.6
Following the introduction of self-government to the Territory in 1978, the Crown
Lands Ordinance 1931 (NT) was amended to limit the rights of access to those having a
'traditional interest' in the land and to exclude Indigenous people from a 2 k m zone
around the homestead 7 The racism of the new legislature was shockingly revealed by a
further amendment by which Indigenous people were denied the right to use bore water
on pastoral leases. The Government argued that in times of drought they might disturb

3

See also Reeves J, Building on Land Rights for the Next Generation, Report of the Review of the
Aboriginal Land Rights (Northern Territory) Act 1976 (2nd ed 1998) Commonwealth of Australia,
Canberra, 16-17,23.

4

Indigenous Land Corporation, Regional Indigenous Land Strategy 1996-2001, Northern Territory
Regional Area (June 1996) <http://www.ilc.gov.au/PublicDocs/RISNT.HTM> (accessed 19 August
1999) (Northern Territory Regional Indigenous Land Strategy).

5

Crown Lands Ordinance 1964 (Cth) s 24(c).

6

Northern Teritory Regional Indigenous Land Strategy (1996), above n 4.

7

Crown Lands Ordinance (No. 3) 1978 (NT) s 6.
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the stock at watering points.8 The priority given to pastoral land use above the needs or
Indigenous people could not have been made clearer.

In 1985 the Crown Lands Ordinance 1931 (NT) was again amended. This time the law
acknowledged that some Indigenous people had, in the absence of a legal right to do so,
continued to reside in some sort of dwelling on a pastoral lease.9 However the legislation m a d e clear that, apart from the place on the lease where they "ordinarily reside",
Indigenous people were not permitted to erect any permanent structure for h u m a n
occupation.10 T h e provisions of the 1985 Act have n o w been re-enacted without
amendment into the Pastoral Land Act 1992 (NT) and are summarised below.

Section 38(l)(n) of the Pastoral Land Act 1992 (NT) is expressed in the same terms as
the 1924 Ordinance, requiring that all pastoral leases are granted subject to "a reservation in favour of the Indigenous inhabitants of the Territory". Section 38(2) sets out the
terms of the reservation as "permitting" certain "Aborigines" to:
• enter onto and be on the leased land;
• take and use the water from the natural waters and springs on the leased land; and
• subject to any other law in force in the Territory, take for food or for ceremonial
purposes animals ferae naturae and vegetable matter growing naturally on the
leased land.

Section 38(2) of the Pastoral Land Act 1992 applies to "Aborigines that ordinarily
reside" on the leased land, w h o live on areas excised from the lease (see section II
below) or w h o , by "Aboriginal tradition", are entitled to use or occupy the leased
land.11 "Aborigines" w h o ordinarily reside on the leased land are not permitted by
section 38(2) to erect any additional permanent shelters on the land. Those w h o live in
an area excised from the lease, or live outside the lease area, are not permitted to erect
any permanent shelter on the leased land.

In circumstances where the lessee complies with the lease conditions and there remains
a population of Indigenous people w h o can and wish to benefit from the reservation,

Northern Territory Legislative Assembly, Parliamentary Debates (9 M a y 1978), 889.
Toohey J, Seven Years On, Report by Mr Justice Toohey to the Minister for Aboriginal Affairs on
the Aboriginal Land Rights (Northern Territory) Act 1976 and Related Matters (1984) A G P S ,
Canberra, 3.
Crown Lands Amendment Act [No 2] 1985 (NT) s 3.
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there m a y be significant implications for biodiversity conservation. Section 38(2) grants
rights to direct utilisation of biological resources. This m a y produce benefits and
detriments for biodiversity conservation. T h e benefits for biodiversity conservation
flow from the opportunity for Indigenous people to retain (in part) their traditional
relationship with the land and its resources. B y maintaining this relationship Indigenous
people are able to maintain their culture and value systems. There is no doubt that m a n y
Indigenous people value components of biodiversity in the Northern Territory landscape that most pastoral lessees do not. They m a y utilise and have spiritual connections
with m a n y indigenous species and sites in the landscape.12 M a n y of these are of no
value to the pastoral lessee and may, in fact, be threatened by pastoral activities. They
m a y also wish to manage and use introduced 'feral' species in a w a y that is beneficial
for the conservation of indigenous species.13 This issue will be discussed further in
Chapter 8, Section II(E). It is crucial for biodiversity conservation that the full diversity
of h u m a n values relating to non-human species is maintained and that someone actively
cares whether a particular component of biodiversity continues to exist and flourish. In
this respect, Indigenous people m a y have a m u c h closer relationship with a greater
diversity of indigenous species on pastoral lease land in the Northern Territory than
anybody in colonial society, including scientists.

Indigenous people may make use of the reservation clause to maintain some of their
beliefs, knowledge and practices regarding landscape management or 'caring for
country'. T h e ecological knowledge associated with landscape management m a y persist
despite the fact that certain practices m a y not be protected by the reservation clause. For
example, the clause makes no mention of fire, which has long been acknowledged as
one of the main hunting and land management tools of Indigenous people. Whether the
use of fire as tool in traditional resource use and management is protected by section
38(2) has never been tested before the courts. It could be argued that the active use of
fire is essential to some traditional resource use and to the maintenance of the biological
resources on pastoral land in the Northern Territory.14 Without the appropriate use of

1

Pastoral Land Act 1992 (NT) ss 38(2)(a), 38(2)(b), 38(2)(c).

12

See, for example, Head L, Second Nature: the history and implications of Australia as Aboriginal
landscape (2000) Syracuse University Press, N e w York, 203.

13

See Rose B, Land management issues: attitudes and perceptions amongst Aboriginal people of
central Australia (1995) Central Land Council, Alice Springs, 107-129.

14

See discussion in Chapter 5 and also Latz P K and Griffin G F , "Changes in Aboriginal Land
management in relation tofireand to food plants in Central Australia" in Hetzel B S and Frith HJ
(eds), The Nutrition of Aborigines in Relation to the Ecosystem of Central Australia (1978) Papers
presented at a Symposium C S I R O 23-26 October 1976 Canberra, C S I R O , Melbourne 77-86,77-79.

1
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fire on these lands the rights protected by section 38(2) will eventually become meaningless as biodiversity loss continues.
The benefits for biodiversity conservation that may flow from the reservation clause are
limited by the fact that the Pastoral Land Act does not vest Indigenous people with any
positive legal rights in relation to resources. It merely limits the rights of the pastoral
lessee in certain ways. Indigenous users of the resources on pastoral land have no w a y
of enforcing their interest in those resources against those of the lessee. A s with other
lease conditions, the penalty for breach is forfeiture or prosecution (in the case of a term
lease), or prosecution (in the case of a perpetual lease). Only the Northern Territory
Government can enforce this lease condition. Section 40(8) states that proceedings for
breach of a lease condition can only be instituted with the written consent of the
Minister. Forfeiture for breach of condition is a decision that can only be m a d e by the
Minister. F r o m the point of view of Indigenous people, a total reliance on Government
for enforcement of their rights is the most serious weakness of the reservation
provision. T h e reality has been that pastoralists have not always respected the rights
granted by the reservation clause and m a n y Indigenous people have been forced off
pastoral leases and locked out,15 yet no prosecutions or forfeitures for breach of this
condition of a pastoral lease have been reported since 1924. 16 T h e bias of the
Government in favour of the pastoralists is clearly evident both from the legislative
history and the apparently selective enforcement of legislative provisions.

The case of Campbell v Arnold17 is the only reported instance where the reservation
clause has been litigated. In 1982 section 2 4 of the Crown

Lands Act 1931 (NT)

permitted certain "Aborigines" to enter onto leased land and to take or kill wild animals
for food. This right was held to apply as a defence to a charge of discharging a firearm
on property occupied by another contrary to the Firearms Act 1979 (NT). T h e defendant (an Indigenous m a n ) was in possession of two cooked kangaroos and admitted to
having shot them on a pastoral lease. H e was acquitted of the charge.

15

Central and Northern Land Councils, Our Land, Our Life - Aboriginal Land Rights in the Northern
Territory (1995) N T , 20-21; Gibb C A et al, The Report of the Committee to Review the Situation of
Aborigines on Pastoral Properties in the Northern Territory (December 1971), 63 (The Gibb
Report); and Reyburn B, "White Cattlemen / Aboriginal Country" (1989) 2(39) Aboriginal Law
Bulletin 6,7.

16

Central and Northern Land Councils (1995), above n 15, 20-21. The Gibb Report (1971), above n
15, also makes no mention of any such prosecutions, nor do the official law reports make mention
of any prosecution. I found no feasible way of checking for unreported judgements over this period.
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E v e n if the Northern Territory Government rigorously enforced the conditions of
pastoral leases, the benefits to Indigenous people and for biodiversity conservation
would still be limited. Because Indigenous people have no enforceable legal rights
under the Pastoral Land Act to the resources on pastoral lands and n o legally
recognised role in land management, they have no way of protecting those resources
against degradation and biodiversity loss. The activities of the pastoral lessee are very
likely to have caused and to continue to cause a loss of biodiversity. There m a y also be
other users, such as people taking reserved timber, w h o m a y have a negative impact on
biodiversity. These activities m a y cause a loss of the very species that Indigenous
people wish to use for subsistence purposes and yet they have no legal remedy. T h e
benefit provided by the reservation clause m a y be eroded until it is of little use to those
wishing to use the indigenous biota on pastoral leases.
The impact that Indigenous people have on the populations of plants and animals they
use on pastoral leases depends very m u c h on local circumstances, such as the size of the
community and the extent to which it relies on 'bush tucker' for subsistence and
ceremonial needs. It is possible that these resources could be over-utilised, causing a
detriment to biodiversity conservation. Modification of traditional practices involving
the use of Western technology such as guns, axes and cars m a y increase the local
depletion of biotic resources.18 In some cases modified or ill-informed fire management
by Indigenous people m a y also cause biodiversity loss. Despite the purported concern
to minimise degradation of the land and its resources, the Pastoral Land Act makes no
attempt to factor Indigenous peoples' use of biological resources into a management
plan for each pastoral lease that would guide and regulate all resource users. The land
management provisions of the Act only refer to the pastoral lessee and the regulatory
authorities. This failure to acknowledge Indigenous use and to integrate coexisting uses
of biological resources implies a lack of commitment to conservation. The failure to
learn from Indigenous ecological knowledge and incorporate Indigenous peoples' needs
and perspectives into the legislative scheme for land management is a significant
obstacle to biodiversity conservation.

17

Campbell v Arnold (1982) 13 N T R 7.

18

Latz P K and Griffin G F (1978), above n 14, 79; White N and Meehan B, "Traditional ecological
knowledge: A lens on time" in Williams N M and Baines G (eds), Traditional Ecological
Knowledge, Wisdom for Sustainable Development (1993) Centre for Resource and Environmental
Studies A N U , Canberra, p 31 at pp 37-38.
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II. COMMUNITY LIVING AREAS
In addition to the reservation clause, the Pastoral Land Act 1992 (NT) provides for
areas to be excised from pastoral leases for the purpose of Indigenous "Community
Living Areas" (also k n o w n as 'excisions', but herein referred to as C L A s ) . These
provisions have positive implications for biodiversity conservation as pastoral land use
m a y cease in the excised areas and Indigenous management of resources across the
whole lease and in the excise area m a y be enhanced. These possible benefits will be
discussed further below.
Part 8 of the Pastoral Land Act substantially reproduces 1989 legislation that was
enacted following the negotiation of a joint Commonwealth-Northern Territory
Government agreement "to provide secure tenure to those Aboriginal groups in need,
particularly ... those ... presently or recently resident on pastoral leases."19 T h e
provisions apply only in circumstances where the applicants ordinarily reside on the
lease or have a historical residential association with the pastoral lease and can demonstrate a present need for a community living area.20 F r o m the point of view of m a n y
Indigenous people, the fundamental flaw in the legislation is that it does not recognise
traditional attachment as a basis for an application — even though this is the main
reason w h y Indigenous people seek C L A s . T h e recognition of traditional land and
resource rights over land n o w under pastoral lease is a significant concern of m a n y
Indigenous people in the Northern Territory. This is, in part, because traditional ownership under Indigenous law has been recognised in claims to unalienated C r o w n land
under the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth). Those people
whose land remains under pastoral lease have felt unjustly denied an adequate
recognition of past ownership of the land and their continuing interest in and connection
with it.21 T h e law relating to native title (discussed below) m a y partly redress this
inequity.22 In failing to recognise traditional attachment to land as a basis for a C L A

19

M e m o r a n d u m of Agreement between the Commonwealth and the Northern Territory on the
granting of community living areas in Northern Territory pastoral districts, 7 September 1989,
included as a Schedule to the Miscellaneous Acts Amendment (Aboriginal Community Living Areas)
Act 1989 (NT).

20

Pastoral Land Act 1992 (NT) s 92.

21

Central and Northern Land Councils (1995), above n 15, 20-23.

22

T h e relationship between native title holders and those holding title to, or applying for, a C L A
under Part 8 of the Pastoral Land Act 1992 (NT) has recently become the subject of considerable
attention. This is because the latter m a y or m a y not be native title holders. The Northern Territory
Government has frozen all further grants of C L A title, purportedly because of the possibility that it
will have to pay compensation to native title holders in respect of a C L A grant. The Central and

ch 7

Indigenous Interests

205

application, the Pastoral Land Act also neglects an opportunity for biodiversity conservation. T h e benefits for biodiversity conservation that arguably flow from traditional
resource use will not necessarily apply to C L A s .

The Pastoral Land Act 1992 (NT) fails to define how large a CLA can be, how many
C L A s can be claimed on a single property, or what constitutes genuine 'need'. The Act
gives the Minister discretion to approve an application or refer it to the Community
Living Areas Tribunal, constituted under the Act, for recommendation and comment. 2 3
After the Tribunal's inquiry into the application, the Minister has a final broad
discretion to accept or reject the Tribunal's recommendation.24 The long list of matters
that the Tribunal must consider in relation to each application gives an indication of the
difficulties faced by the applicants. For example, the Act makes it clear that the C L A
must not unreasonably reduce the economic viability of the pastoral lease and that the
privacy of the lessees and the cost of providing services to the C L A must be considered.
There is no mention whatsoever in these provisions of environmental or land management considerations.

If the Minister decides to grant a CLA under the Pastoral Land Act 1992 (NT), the
Minister responsible for the administration of the Lands Acquisition Act 1978 ( N T ) is
advised to c o m m e n c e action under that Act to acquire the relevant land. O n c e
acquisition has been formalised, an estate in fee simple is granted to an Indigenous
association incorporated pursuant to either the Associations Incorporation Act 1963
( N T ) or the Aboriginal Councils and Associations Act 1976 (Cth).25 T h e grant of
freehold title is m a d e subject to any existing mining interests under the Mining Act 1980
( N T ) as well as reservations to the Territory of interests necessary to provide essential
services and facilities. ^ The land is also subject to certain other restrictions in relation

Northern Land Councils have argued that, despite the provisions of the Pastoral Land Act, it is in
fact the native title holders w h o have made applications for C L A s and that therefore no
compensation will be payable. This matter is currently unresolved. Memorandum of Agreement
between the Commonwealth and the Northern Territory on the granting of community living areas
in Northern Territory pastoral districts, September 7, 1989, included as a Schedule to the
Miscellaneous Acts Amendment (Aboriginal Community Living Areas) Act 1989 (NT) and Central
and Northern Land Councils (1995), above n 15, 23.
23

Pastoral Land Act 1992 (NT) s 104.

24

Pastoral Land Act 1992 (NT) ss 104, 108, 109, 110.

25

Pastoral Land Act 1992 (NT) sill.

26

Miscellaneous Acts Amendment (Aboriginal Community Living Areas) Act 1989 (NT) s 10.
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to mining and restrictions on alienability and compulsory acquisition.27 The purported
intent of these restrictions is to provide a form of title that has some of the features of
the inalienable freehold title held under the Aboriginal Land Rights (Northern
Territory) Act 1976 (Cth).28 T h e C L A title is commonly referred to as 'enhanced
Territory title'.29 Lessees can apply for the resumption of the C L A and its reincorporation into the pastoral lease if the C L A is abandoned.30
There have been very few areas granted as CLAs under the Pastoral Land Act and most
have been areas of approximately 2 k m square.31 T h e Central and Northern Land
Councils claim that the C L A provisions have failed to provide a just or equitable
solution to the needs of Indigenous people dispossessed by pastoral leases.32 In failing
to provide justice and equity for these people the Northern Territory Government m a y
also be missing potential opportunities for biodiversity conservation. A s noted above,
the use of the excised land for pastoral purposes m a y cease. However, the size of the
C L A s granted to date limits the potential benefits this m a y bring for biodiversity. Even
though they are not based on traditional ownership of land, C L A s still provide a
residential base from which Indigenous people can exercise their rights under the
reservation clause section 38(2) and engage in use and possibly management of biological resources. T h e benefits that this m a y bring for biodiversity conservation are
discussed above. O n some pastoral properties Indigenous people are keen to take
advantage of their increased security of tenure and develop business enterprises,
including the commercial utilisation of feral animals. This has the potential to benefit
the Indigenous community, the pastoralist and biodiversity conservation.33

27

Miscellaneous Acts Amendment (Aboriginal Community Living Areas) Act 1989 (NT) s 8. The
limitations on alienability restrict the Minister's power under the Associations Incorporation Act
1963 (NT) to consent to the disposal of the fee simple.

28

Aboriginal Land Rights (Northern Territory) Act 1976 (Cth) ss 12, 19, 20.

29

Central and Northern Land Councils (1995), above n 15, 23; and Burke P, " W h o needs a
community living area? The 'need' requirement in the N T excisions legislation" (1991) 2(52)
Aboriginal Law Bulletin 7-9, 9. The restrictions on dealings with enhanced Territory title land have
recently been tightened: see Associations Incorporation Act 1963 (NT) s 26A(1).

30

Pastoral Land Act 1992 (NT) s 114.

31

Personal communication, Jenny Blokland, Member, Community Living Areas Tribunal, 3 August
1999; and Central and Northern Land Councils (1995), above n 15, 21-23.

32

Central and Northern Land Councils (1995), above n 15, 21-23.

33

Rose B (1995), above n 13, 107-129.

ch 7

207

Indigenous Interests

A s with the reservation clause, the potential benefits for biodiversity conservation from
C L A s are limited by the terms of the Act. The C L A provisions of the Pastoral Land Act
do not mention land management. The 'enhanced' freehold title is granted free from all
interests, restriction, reservation, obligations and licences, other than those relating to
mining and essential services mentioned above.34 This means that the holders of title to
these excised areas are not subject to a duty to prevent degradation of the land or to
participate in monitoring and rehabilitation. In practice, the management of C L A s is
likely to have a relatively small impact on biodiversity conservation. The main impact
of C L A tenure on biodiversity conservation will be in the resource use of the C L A
residents on the pastoral land surrounding them pursuant to the reservation in section
38(2).

There are possible negative impacts on biodiversity arising from CLA tenure. This may
be through increased hunting and gathering of indigenous species in the area around the
C L A . T h e fact that Indigenous people are no longer able to lead a nomadic lifestyle is a
significant factor affecting their use and management of resources. It would be unwise
to m a k e a general statement about whether, overall, the benefits for biodiversity conservation from C L A tenure will outweigh the detriment. Rather, it will be necessary to
m a k e realistic assessments about Indigenous ecological knowledge, resource use and
land management practices in the context of each property. This should be done in the
context of property and regional land management planning and decision-making that
includes Indigenous people. N o provision is m a d e for such a process in the Act or links
m a d e with other relevant legislation. It is hoped that security of tenure for Indigenous
people on some pastoral leases will increase the possibility that they will be included in
land management decisions, despite the lack of any mechanism in the Pastoral Land
Act. Given the extremely poor relationship between some pastoralists and Indigenous
people this m a y be a forlorn hope unless future legislation requires it.

III. NATIVE TITLE RIGHTS AND INTERESTS
The emergence of native title in Australian common law and legislation has raised the
possibility that the traditional interests of Indigenous people in the pastoral lands of the
Northern Territory will be granted the status of enforceable legal rights. It also raises
the prospect that these Indigenous people could find themselves with hitherto

34

Miscellaneous Acts Amendment

(Aboriginal Community Living Areas) Act 1989 (NT) s 10.
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unprecedented influence in land and resource decision-making in relation to pastoral
land.35 Whether these possibilities become reality across the vast area of the Northern
Territory pastoral lands remains somewhat uncertain. The very nature of native title in
Australia is legally uncertain. Major amendments have been m a d e to the relevant
legislation during the time of writing of this thesis, and some of the cases cited are the
subject of appeal to the High Court.36 However, a provisional assessment of the
significance of native title can be made. It is also possible to tentatively predict the
implications of native title law for the conservation of biodiversity in the Northern
Territory.

The main issues examined in this section are:
• the extent to which native title m a y disrupt the dominance of pastoral lease tenure
over m u c h of the Northern Territory;
• the possible benefits for biodiversity conservation flowing from the recognition of
native title;
• the extent to which native title claims m a y bring greater benefits for biodiversity
conservation than Indigenous interests in pastoral land recognised under the
Pastoral Land Act 1992 (NT);
• whether native title includes the right to use biological resources for commercial
purposes; and
• the implications of native title for Indigenous peoples' involvement in decisions
about the future use and management of pastoral lands.

A. C O M M O N L A W NATIVE TITLE
In Mabo v Queensland (No.2) ("Mabo (No. 2f) the concept of "native title" was held to
comprise "the interests and rights of indigenous inhabitants in land whether communal,
group or individual, possessed under the traditional laws acknowledged by and the
traditional customs observed by the indigenous inhabitants."37 All the Justices agreed
that it is a title of quite a different character to other property rights recognised by the

35

Lane M B , Brown A L , and Chase A, "Land and Resource Planning under Native Title: Toward an
Initial Model" (1997) 14(4) EPLJ 249-258, 258; and Seines F, "Aboriginal Land Rights in
Queensland and their Impact on Natural Resources" (1993) 10(6) EPLJ 423-437,430.

36

As noted above, this thesis discusses the law as at January 2002.

37

Mabo v Queensland (No. 2) (1992) 175 C L R 1 at 57.
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common law.38 Native title is neither an institution of the common law nor a form of
c o m m o n law tenure.39

The existence and content of native title is a question of fact to be ascertained by
evidence as to the laws and customs of the indigenous inhabitants, on a case by case
basis.40 In Western Australia v Ward Beaumont and von Doussa JJ described native
title as "a bundle of rights".41 In a particular case the rights and interests m a y be so
extensive as to be in the nature of a proprietary interest in land or it m a y comprise
personal or communal usufructuary42 rights. In The Wik Peoples v State of Queensland
('Wik') G u m m o w J stated that:
T h e content of native title, its nature and incidents, will vary from one case to
another. It m a y comprise what are classified as personal or c o m m u n a l
usufructuary rights involving access to the area of land in question to hunt for or
gather food, or to perform traditional ceremonies. This m a y leave room for
others to use the land either concurrently or from time to time. A t the opposite
extreme, the degree of attachment to the land m a y be such as to approximate
that which would flow from a legal or equitable estate therein. In all these
instances, a conclusion as to the content of native title is to be reached by
determination of matters of fact, ascertained by evidence.43
Many clans or groups of Indigenous people have been physically separated from their
lands and have lost their connection with it. However, where a clan or group has
continued to acknowledge the traditional laws and (as far as practicable) to observe the
customs based on their traditions, so that their traditional connection with the land has
been substantially maintained, their native title remains in existence unless they have

38

Pareroultja v Tickner (1993) 117 A U 206 at 214.

39

Fejo v Northern Territory (1998) 195 C L R 96 at 128.

40

Mabo v Queensland (No. 2) (1992) 175 C L R 1 at 58, 61; Western Australia v The Commonwealth
(1995) 183 C L R 373 at 452 (theNative Title Act Case); and The Wik Peoples v State of Queensland
(1996) 187 C L R 1 at 169 (Wik).

41

Western Australia v Ward (2000) 170 A L R 159 at 186. For a critique of this construction of native
title, see Grattan S and McNamarra L, "The C o m m o n Law Construct of Native Title: A 'ReFeudalisation' of Australian Land L a w " (1999) 8(1) Griffith Law Review 50-85, 68.

42

"A personal and usufructuary right is a right temporarily to possess, use or enjoy the advantages of
land belonging to another so far as may be had without causing damage or prejudice to it." Mabo v
Queensland (No. 2) (1992) 175 C L R 1 at [24] per Dawson J. See also Nicholas B, An Introduction
to Roman Law (1962) Clarendon Press, Oxford, 144.

43

The Wik Peoples v State of Queensland (1996) 187 C L R 1 at 169 (footnotes omitted).
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been extinguished (see below).44 Uncertainty surrounds the extent to which the court
will be influenced by past or 'frozen' traditional laws and practices to determine the
content of native title. T h e High Court in the Mabo

(No. 2) case considered that the

incidents and content of native title are not 'frozen', but change and evolve with the
relationship of the Indigenous society to the land.45 It is clear that native title
recognised by c o m m o n law will ordinarily be a communal interest and the rights under
it will be communal rights.46 This means that decisions with respect to native title land
will be m a d e communally. Both these aspects of native title have important
implications for the process adopted in any future negotiations over biodiversity
conservation and land management that involve native title holders.

Native title, being recognised by the common law, may be protected by such legal or
equitable remedies as are appropriate to the particular rights and interests established by
the evidence, whether proprietary or personal and usufructuary in nature and whether
possessed by a community, a group or an individual.47 Remedies would include
declaratory or injunctive relief.48 This characteristic of native title rights clearly distinguishes them from the statutory 'rights' provided by the reservation clause in the
Pastoral Land Act 1992 (NT), described in section I above. T h e enforceability of native
title rights m a y be relevant where people have been unlawfully denied access to
pastoral leases. However, as will be discussed below, this does not m e a n that native title
rights are i m m u n e from extinguishment. Nor are they protected from being eroded by
the activities of pastoral lessees.

Native title is an inherently fragile right under the common law. The special right of the
C r o w n in relation to native title is that the C r o w n can extinguish native title. Native title
continues until the C r o w n takes legislative or executive action that reveals a clear and
plain intention to extinguish it.49 Ancillary to the power to extinguish native title is a
power to regulate the exercise of rights that flow from native title. This regulation m a y

Mabo v Queensland (No. 2) (1992) 175 C L R 1 at 59-60, per Brennan J.
Mabo v Queensland (No. 2) (1992) 175 C L R 1 at 70.
Mabo v Queensland (No. 2) (1992) 175 C L R 1 at 59-62, 85, 100, 179.
Western Australia v Ward (2000) 170 A L R 159 at 179; and Mabo v Queensland (No. 2) (1992) 175
C L R 1 at 113 per Deane and Gaudron JJ. See also Bartlett RH, "The Proprietary Nature of Native
Title" (1998) 6 Australian Property Law Journal 11.
Mabo v Queensland (No. 2) (1992) 175 C L R 1 at 113.
Mabo v Queensland (No. 2) (1992) 175 C L R 1 at 64, 111, 195.
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involve curtailment or suspension of those rights which does not go as far as ext
guishment.50

In the Wik case the High Court examined the effect on the presumed native title r
and interests of the plaintiffs of the granting under Queensland legislation of certain
pastoral leases. Whether there was extinguishment of native title by the grant of these
pastoral leases was determined by reference to the particular rights and interests that
were asserted and established.51 In Wik neither the legislation nor the pastoral leases
contained a reservation in favour of Indigenous people. The central question, on which
the Court divided, was whether a pastoral lessee obtained a right of exclusive
possession. If so, that right would not permit the enjoyment by anyone else of any right
or interest in respect of the land and would totally extinguish native title. The majority
(Toohey, Gaudron, G u m m o w and Kirby JJ) held that the leases granted under the Land
Act 1910 (Qld) and the Land Act 1962-74 (Qld) did not confer rights of exclusive
possession on the grantees and did not necessarily extinguish any native title that might
be held in respect of those areas. The decision that native title rights may have survived
in relation to pastoral lease land and may co-exist with the rights of the lessee does not
of itself affect the validity of either the lease or the exercise of rights conferred on the
lessee under the lease or by statute.52 In cases where the rights of a lessee and native
title holders co-exist, the latter must yield to the former to the extent of the
inconsistency.

Following the Wik case it was left to the courts to determine whether pastoral le
the Northern Territory conferred a right of exclusive possession, and therefore
completely extinguished native title, or whether they were non-exclusive. The recent
case law relevant to this issue in the Northern Territory will be discussed below.

B. THE NATIVE TITLE ACT

The Native Title Act 1993 (Cth) was the Commonwealth Parliament's response to the
Mabo (No. 2) decision. The main objects of this Act are set out in section 3:
"(a) to provide for the recognition and protection of native title; and

50

Mabo v Queensland (No. 2) (1992) 175 CLR 1 at 64.

51

The Wik Peoples v Queensland 187 CLR 1 at 132-133 per Toohey J, with the concurrence of
Gaudron, G u m m o w and Kirby JJ.

52

The Wik Peoples v Queensland 187 CLR 1 at 132-133 per Toohey J.
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(b) to establish w a y s in which future dealings affecting native title m a y
proceed and to set standards for those dealings; and
(c) to establish a mechanism for determining claims to native title; and
(d) to provide for, or permit, the validation of past acts, and intermediate
period acts, invalidated because of the existence of native title."

The Native Title Act incorporates the common law definition of native title as 'defined'
by the various judgements in the Mabo

(No. 2) case. Section 223 of the Native Title Act

defines the expression "native title" or "native title rights and interests" to m e a n "the
communal, group or individual rights and interests of Indigenous peoples or Torres
Strait Islanders in relation to land or waters where:
"(a) the rights and interests are possessed under traditional laws acknowledged,
and the traditional customs observed, by the Aboriginal peoples or Torres
Strait Islanders; and
(b) the Aboriginal peoples or Torres Strait Islanders, by w h o s e laws and
customs, have a connection with the land or waters; and
(c) the rights and interests are recognised by the c o m m o n law of Australia."
Section 10 of the Native Title Act states that native title is recognised, and protected, in
accordance with the Act. T h e principal protection provided by the Act is in section
11(1) which states that native title is not able to be extinguished contrary to the Act.

In this section the provisions of the Native Title Act will be outlined in a general way s
as to provide the necessary background for the following section in which the application of native title law to pastoral leases in the Northern Territory is discussed.

(i) Native title claims

Special processes are established by the Act for determining whether native title exists
and whether compensation should be paid where native title has been extinguished or
impaired. A t a national level these processes revolve around the National Native Title
Tribunal, established under Part 6 of the Native Title Act, and the Federal Court. The
resolution of an application for a determination of native title will require the Federal
Court to inquire into and m a k e findings concerning:
• the identity of the claimant group and its relationship with the indigenous
inhabitants of the land in question;
• the geographical location of the traditional lands of the claimant group; and
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• the nature of the traditional laws and customs of the claimant group in relation to
their traditional land.53

If an application to the Federal Court claiming native title is accepted, it is 'registered
and publicly advertised.54 Pursuant to sections 190A-C, the Registrar must be satisfied
that:
• the factual basis is sufficient to support the rights asserted;
• prima facie some (i.e. not just one) native title rights can be established;
• physical connection of at least one m e m b e r of the claim group;
• compliance with the other requirements for the application; and
• native title has not been extinguished.

A person who holds a non-native title interest in an area may also apply for a native title
determination to clarify their position. T h e C o m m o n w e a l t h or relevant State or Territory Government and parties whose interests m a y be affected by a determination can
b e c o m e parties to the application.55 These parties m a y include anybody holding a
proprietary interest in the claim area and holders of non-proprietary interests such as
licenses and miners rights. T h e scope of those whose interests m a y be affected by a
determination has been held to exclude a general public interest in the claim area.56
The Federal Court may refer the parties to the application to the Native Title Tribunal
for mediation. A n agreement m a y result from such a mediation that recognises native
title and outlines the relationship between native title rights and interests and any other
rights and interests in the area.57 If an agreement recognising native title is reached
through mediation, the Tribunal refers the application to the Federal Court for a
determination of native title (known as a 'consent determination').58 D o n n a Craig has
suggested that issues of biodiversity conservation are likely to be considered in such

53

Hayes v Northern Territory [1999] F C A 1248 at [10], Native Title Act 1993 (Cth) s 225.

54

Native Title Act 1993 (Cth) Part 3.

55

Native Title Act 1993 (Cth) ss 61(1), 84,84A.

56

Dodson M , Native Title Report, July 1994-June 1995 (1995) Report of the Aboriginal and Torres
Strait Islander Social Justice Commissioner to the Minister for Aboriginal and Torres Strait Islander
Affairs, A G P S , Canberra, 108.

57

National Native Title Tribunal, "What is mediation" Native Title Facts (2000) National Native Title
Tribunal <http://www.nntt.gov.au/ntf_html/ntf_2a.html> (accessed 20 October 2000).

58

Native Title Act 1993 (Cth) Part 4.
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mediated agreements in the future.59 While it is not a Northern Territory case, tne
consent determination m a d e in Western Yalanji or "Sunset" peoples v Alan and Karen
Pedersen and Ors (1998) 60 demonstrates something of this potential for biodiversity
conservation. T h e native title rights and interests found to exist in the determination
area included the right to use, conserve and manage the natural resources of the area
and to preserve sites of significance to the native title holders.

If the parties cannot agree, the Tribunal refers the application back to the Federal Cour
for a litigated determination.61 In any case where the Federal Court makes a determination that native title exists, the Court must determine a body corporate to hold the native
title in trust or act as agent for the native title holders.62 Following a litigated
determination of native title by the Federal Court the parties m a y still have to negotiate
the detail of h o w coexisting rights and interests in the determination area are to be
exercised in a practical way. Again, such an agreement m a y touch on matters relating to
biodiversity conservation and m a y be formalised into a registered I L U A .
(ii) Indigenous Land Use Agreements

In relation to biodiversity conservation, one of the most significant aspects of the Nat
Title Act are the provisions relating to negotiated agreements between native title
holders and other parties. For example, Part 2, Division 3 of the Native Title Act 1993
(Cth) provides flexible procedures for the negotiation of agreements k n o w n as Indigenous Land Use Agreements (ILUAs). 63 I L U A s m a y range from broad arrangements on
a regional level to the details of daily land management and access practices and
involve Indigenous people, Government, industry and others whose rights and interests
affect or coexist with native title rights. A n I L U A m a y involve the extinguishment of
native title in return for consideration of some kind. Such agreements m a y redefine
resource use rights and m a y include provisions relating to land management, planning,
environment and heritage protection, and participation in future resource related

Craig D, "Native Title and Environmental Planning: Indigenous Land Use Agreements" (2000)
17(5) EPLJ 440,444-445.
Western Yalanji or "Sunset" peoples v Alan and Karen Pedersen and Ors [1998] 1296 F C A .
Native Title Act 1993 (Cth) Part 4.
Native Title Act 1993 (Cth) ss 55-57.
Prior to amendments in 1998 the provisions in relation to agreements were cursory. Section 21
provided for agreements with Commonwealth, State or Territory governments to surrender title of
authorise a future Act. The new provisions provide a more detailed and structured process. See
Craig D (2000), above n 58,444-445.
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decisions. They m a y deal directly with biodiversity conservation issues. There are
already I L U A s relating to native title that touch on such matters, although at the time of
writing there were none in the Northern Territory.64 Aside from I L U A s , there are a
number of other opportunities for negotiated agreements arising out of the Native Title
Act 1993 that will be discussed below.

There are three types of ILUA, each with its own procedure for registration:
• "body corporate agreements", where there has been an approved determination of
native title over all of the area concerned,
• "area agreements", where there has not been a determination of native title over
all of the area concerned, and
• "alternative procedure agreements", that can be large scale, regional
agreements.65
T h e National Native Title Tribunal m a y provide mediation services to assist the parties
to reach one of these types of agreement. The National Native Title Tribunal m a y also
help to mediate agreements in relation to other procedural aspects of the Native Title
Act.
(iii) The 'future act regime'

The protections afforded by the Native Title Act become available once a native title
claim is registered. T h e most significant of these is the 'future act regime' that regulates
what governments can do to affect native title. A n act is a 'future act' if it consists of
the making, amendment or repeal of legislation on or after 1 July 1993 or is any other
act that takes place on or after 1 January 1994.66 Section 2 4 0 A of the Native Title Act
makes it clear that any future act that does not fall within the limited category of future
acts authorised under the legislation is invalid. The future act regime under the Native
Title Act constrains the legislative and executive power of the Commonwealth, State
and Territory Governments in relation to property rights and land use matters. However,
the future act regime is broad enough in scope that the constraint will be limited. Where
a future act is permitted by the Act the general position is that native title is not extin-

64

For a discussion of these agreements see Padgett A , "Native Title and associated resource issues:
Australia" (1999) paper presented to Australian Agricultural and Resource Economics Society 43rd
Annual Conference, Christchurch, N e w Zealand, 20-22 January 1999 <http://www.nntt.gov.au/
485642b003b24e5/fdlad26716839d734825642e000445f2/> (accessed 20 October 2000).

65

Native Title Act s 24EB.

66

Native Title Act 1993 (Cth) s 233.
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guished, and can therefore revive when the future act terminates (the "non-extinguishment principle"), but nevertheless compensation must be paid.67 In the case of
compulsory acquisition native title is extinguished, but again, compensation must be
paid.68 This requirement to pay compensation for acts that affect native title is the main
constraint imposed by the Act. T h e future act regime also gives rise to some procedural
rights for native title holders. T h e application of the future act regime to pastoral leases
in the Northern Territory is discussed in Section C ( V ) , below.
The 'right to negotiate' is a special procedural right given to registered native title
holders and claimants under the Native Title Act and is overseen by either the Native
Title Tribunal or an equivalent State or Territory body. 69 T h e 'right to negotiate'
provisions apply to protect native title on pastoral land only in relation to certain types
of future act such as conferrals of mining rights, and s o m e compulsory acquisitions.70
The parties involved in the negotiation process are the relevant Government, the registered native title bodies corporate and claimants and the third party, if any, making the
request (for example the applicant for a right to mine). 71 All native title holders must be
given an opportunity to m a k e submissions. T h e parties must then negotiate in good faith
with a view to obtaining the agreement of the native titleholders to the doing of the act.
T h e Native Title Tribunal will normally be available to mediate between the parties.72
If agreement is reached between the parties this m a y form the basis of a registered
Indigenous Land Use Agreement. If no agreement is reached between the parties within
six months of the initial notification of the process, any of the parties m a y apply to the
N T T for a determination on whether or not the act can proceed.73 In this circumstance
the Native Title Tribunal is functioning as an independent arbitrator. Section 43 allows
the C o m m o n w e a l t h Minister to approve alternative State or Territory provisions that
will operate in place of the Commonwealth 'right to negotiate'.74
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Native Title Act 1993 (Cth) s 24MD(3).

68

Native Title Act 1993 (Cth) s 24MD(2).

69

Native Title Act 1993 (Cth) Subdivision P and ss 207A, B.

70

Native Title Act 1993 (Cth) s 26.

71

Native Title Act 1993 (Cth) ss 29, 30, 30A.

72

Native Title Act 1993 (Cth) s 31.

73

Native Title Act 1993 (Cth) s 35.

74

For a discussion of the implications of this section for Indigenous people see Burke P, "Evaluating
the Native Title Amendment Act 1998" (1998) 3 AILR 333.
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T h e restrictions imposed by the Native Title Act on 'future acts' can be avoided through
the negotiation of an Indigenous Land Use Agreement (ILUA). Where a future act is
done pursuant to a registered I L U A , the act is valid, even if it would be otherwise
prohibited by the Act. 75 A n I L U A can provide that the right to negotiate provisions do
not apply in relation to future acts and can validate a future act that has already occurred
without complying with these procedures.76

(iv) Regional and alternative procedure agreements
Agreements reached in relation to native title claims and future acts affecting native
title can cover either a local area or a whole region. Prior to amendments in 1998 to the
Native Title Act a few agreements were also negotiated outside of the framework of the
Native Title Act. Three of these agreements, the Rubibi-Broome Shire Council
Agreement (1996) in Western Australia, and the Stradbroke Island-Quandamooka
People/Redlands Shire: Native Title Process Agreement (1997) and the Cape York
Land U s e Agreement (1996) in Queensland, had important implications for natural
resource conservation and management. 77 Since 1998, the type of Indigenous Land Use
Agreement k n o w n as "alternative procedure agreements" can be used to negotiate an
alternative process, outside the provisions of the Native Title Act 1993 (Cth), for
developing other agreements about native title rights and other interests.78 These
framework agreements m a y also cover whole regions. There are potential opportunities
for biodiversity conservation if such agreements are negotiated in the Northern
Territory.

C. NATIVE TITLE AND PASTORAL LEASES IN THE NORTHERN TERRITORY
(i) The validity of pastoral leases
The validity of all pastoral leases granted between October 1975 and January 1994 was
thrown into doubt by the recognition of native title in the Mabo
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Native Title Act 1993 (Cth) s 24EB(2).
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Native Title Act 1993 (Cth) s 24EBA.
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Padgett A (1999), above n 63.
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Native Title Act 1993 (Cth) s 24DA - 24DM.
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Racial Discrimination Act 1975 (Cth).79 In response to the uncertainty arising from this
situation the Native Title Act 1993 (Cth) provides that these leases are validated.80 All
pastoral leases granted by the Northern Territory Government between 1975 and 1994
have been validated by the Validation (Native Title) Act 1998 (NT). Native titleholders
are entitled to compensation for extinguishment by validated pastoral leases. However,
the fact that a lease has been validated does not imply that native title has been wholly
extinguished. A s discussed below, the granting of a valid pastoral lease m a y have only
partially extinguished native title. Where pastoral leases were granted in the Northern
Territory before the passage of the Commonwealth Racial Discrimination Act 1975
(Cth) in October 1975 the issue of invalidity of pastoral leases does not arise.
(ii) Extinguishment of native title by pastoral leases
Extensive amendments dealing with extinguishment of native title were made to the
Native Title Act following the decision in The Wik Peoples v Queensland (1996) 187
C L R l.81 T h e Act n o w provides that a "previous exclusive possession act" if
attributable to the Commonwealth, extinguishes native title.82 "Previous exclusive
possession acts" are defined to include a pastoral lease that confers a right of exclusive
possession over the land covered by the lease.83 The Native Title Act also provides that

79

Ordinarily governments pay compensation when they acquire land. In the Northern Territory this is
required by the Northern Territory (Self-Government) Act 1978 (Cth) s 50. If the rights of native
title holders have been interfered with without offering compensation it m a y contravene section 9 or
10 of the Racial Discrimination Act 1975 (Cth). For elevant extacts from the Mabo (No. 2) case see
Butt P and Eagleson R, Mabo, Wik and Native Title (3rd ed 1998) Federation Press, Sydney, 68-70.

80

Native Title Act 1993 (Cth) ss 15(1), 228, 229. Section 14 of the Native Title Act provides for the
validation of "past Commonwealth acts" that extinguish native title. 'Past acts' are legislation made
before 1 July 1993 and administrative acts (for example, the grant of a pastoral lease or other
interests in land) done before 1 January 1994: see Native Title Act 1993 (Cth) ss 226, 228. The
Native Title Act also makes provision for the validation by State or Territory law of past acts
attributable to a State or Territory: see Native Title Act 1993 (Cth) s 19.

81

At the time the Wik case was decided in 1996 there was considerable uncertainty and controversy
surrounding the combined effect of this case and the provisions of the Native Title Act 1993 (Cth)
on pastoral lessees. See Smith P A , "Pastoral Leases and Native Title" in Hiley G (ed), The Wik
Case: Issues and Implications (1997) Butterworths, Nth Ryde N S W , 23; and W e b b R and Pettit K,
"The Effect of W i k on Pastoral Leases with Provision for Acess by Aboriginal People" in Hiley G
(ed), The Wik Case: Issues and Implications (1997) Butterworths, Nth Ryde N S W , 30.

82

Pastoral leases will only be past acts which completely extinguish native title if they are classed as
"previous exclusive possession acts" under the new sections 23B. These 'past acts' are k n o w n as
Category A 'past acts': Native Title Act 1993 (Cth) ss 15(l)(a), (b), 229. A "previous exclusive
possession act" that took place before the establishment of the Northern Territory is taken to be
attributable to the Northern Territory (Native Title Act 1993 (Cth) s 23JA).
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Native Title Act 1993 (Cth) ss 23B, 248A.
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a law of a State or Territory that conforms to certain requirements m a y m a k e provision
for the extinguishment of native title by "previous exclusive possession acts" attributable to the State or Territory (s 23E). T h e Validation of Titles and Actions Act 1994
( N T ) 8 4 w a s amended in 1998 to adopt provisions in relation to the extinguishment of
title by "previous exclusive possession acts" attributable to the Territory. These
provisions have the same effect as the Native Title Act provisions in relation to
"previous exclusive possession acts" of the Commonwealth.
Whether a pastoral lease confers exclusive possession is a question for the Courts to
decide. Unlike the pastoral leases considered in the Wik case, the terms of almost all
early pastoral leases in the Northern Territory, and the provisions of the relevant
legislation under which pastoral leases were granted, contain reservations in favour of
Indigenous people. T h e Federal Court has recently considered the terms of Northern
Territory pastoral leases and the legislation under which they were granted in a number
of litigated determinations of native title.

Hayes v Northern Territory & concerned a determination of native title in relation to
166 separate parcels of land in and near Alice Springs. Although there were no current
pastoral leases that were the subject of native title claim in this case, m u c h of the land
was covered by a series of historic pastoral leases, the first of which w a s granted in
1876 pursuant to the Waste Lands Act 1857 (SA). 86 Olney J traced the terms of the
historic leases granted over the claimed area, including any reservations in those leases
in favour of the Indigenous inhabitants. H e concluded that no part of the claimed area
had been the subject of an exclusive pastoral lease. It followed that none of the pastoral
leases that affected the claim area were "previous exclusive possession acts" for the
purposes of the Native Title Act 1993 (Cth) or the Validation (Native Title) Act 1998
(NT). 8 7 Therefore none of the Northern Territory leases considered in this case had
completely extinguished native title. T h e nature of the native title rights that still exist
over this land are discussed below.
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The short title of the Northern Territory Act was changed to the Validation (Native Title) Act 1998
(NT).
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Hayes v Northern Territory [1999] F C A 1248.
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In Western Australia v Ward88 the Full Federal Court considered a determination of
native title in respect of land and waters in the north of Western Australia and adjacent
land in the Northern Territory. The claim included numerous different types of land
tenure including pastoral leases granted under the Northern Territory Crown Lands Act
1890 (SA) and subsequent Northern Territory C r o w n Lands Ordinances. Beaumont and
von Doussa JJ, in the majority, held that the express reservations in the Territory
legislation demonstrate clearly and plainly that the pastoral leases did not extinguish all
native title. However, partial extinguishment of native title had occurred. Insofar as the
terms of the reservations did not include s o m e Indigenous rights, those rights were
susceptible to extinguishment, and were extinguished to the extent of inconsistency
with rights granted under the pastoral lease.89 The Court held that the pastoral leases
had extinguished the right to exclusively possess, occupy, use and enjoy the land.90 It
was also indicated by the majority that:
the native title right to m a k e decisions about the land was abrogated to the extent
that such a right conflicted with the right of the pastoral lessee to m a k e decisions
about the use of the land for pastoral purposes, including to m a k e improvements
required or envisaged by the pastoral leases, and to comply with covenants in
the pastoral leases. The rights reserved to Aboriginal people were confined to
rights of access for a specified purpose.91
The remaining native title rights continue to coexist with current pastoral leases.92

A finding of co-existing native title rights consistent with the decisions in Hayes and
Ward has since been m a d e by Justice Olney in Wandarang, Alawa, Marra & Ngalakan
Peoples v Northern Territory of Australia93 in relation to historic pastoral leases and a
C r o w n Lease Perpetual granted under the Crown

Lands Act 1931 ( N T ) in the Gulf

District of the Northern Territory.

(iii) Native Title applications over pastoral lease land
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Native title can n o w be claimed on all pastoral leases in the Northern Territory where
the applicants meet the criteria for registration. In debate on amendments to the Native
Title Act an issue w a s raised concerning those Indigenous people w h o had been denied
access to pastoral lease land either by the action of the lessee or by an action of the
Crown. If an ongoing physical connection to the land is required to establish native title
then these people would be excluded. In order that these people would not be excluded,
an exception was m a d e to the physical connection test w h e n physical connection cannot
be established because a person w a s removed from or locked out of their traditional
country (the so-called 'stolen generation/locked gates' clause).94

(iv) Determinations of native title over pastoral land

Detailed oral and expert evidence was put before the Federal Court in Hayes v Northern
Territory95 to prove the native title of the applicants and establish its nature. T h e report
of a consultant anthropologist, D r John Morton, was quoted at length in the judgement
of Olney J and provides a useful overview. It w a s the applicants' case in Hayes v
Northern Territory that since time immemorial the Arrente people have occupied the
area around Alice Springs under a system of governance and laws by which they define
their relationship with the land. Arrente land tenure involves a form of identification
between tracts of country and particular families. Land is literally related to those w h o
o w n it. T h e relationship between people and land is grounded in the Dreaming. T h e
narratives of the Dreaming describe h o w the land was created and defines particular
estates. Estates consist of a network of Dreaming tracks and a mosaic of specific sites
marking the local deeds of ancestral figures. Responsibility for site protection and for
careful management of certain sites typically falls upon senior adults. Individuals are
also related to ancestral figures typically associated with specific plants and animals
k n o w n as totems.96 T h e totemic relationship requires that people take on responsibilities relating to the wellbeing of that species.97

Comparing this evidence with the way land and resources are valued by colonial
pastoralists demonstrates the diversity of ways that h u m a n s relate to and value
biodiversity. T h e fact that ownership in Arrernte law is inseparable from responsibility
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Native Title Act 1993 (Cth) s 190B(7); and Burke P (1998), above n 73, 354.
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Hayes v Northern Territory [1999] F C A 1248.
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for care and m a n a g e m e n t of natural resources has particular significance for
biodiversity conservation.

In Hayes v Northern Territory,99' the applicants claimed
• the right to use and enjoy the natural resources of the land,
• the right to give or refuse permission to non-native title holders to use and enjoy
those natural resources, and
• the right and interest of ownership of the natural resources of the land.99
Olney J m a d e a determination of native title in the following terms:
"1. Native title exists in relation to the land and waters m o r e particularly
described in the Schedule hereto (the determination area).
2. T h e persons w h o hold the c o m m o n or group rights comprising the native title
(the c o m m o n law holders) are those Aboriginals w h o are descended from the
original Arrente inhabitants of the Mparntwe, Antulye, and Irlpme estates w h o
are recognised by the respective apmereke-artweye and kwertengerle of those
estates under the traditional laws acknowledged and the traditional customs
observed by them as having communal, group or individual rights and interests
in relation to those estates.
3. T h e nature and extent of native title rights and interests in relation to the
determination area, subject to the rights of others validly granted by the C r o w n
pursuant to statute and to any valid executive or legislative act affecting the
native title of the c o m m o n law holders, are as follows:
(a) the right to possession, occupation, use and enjoyment of the land and waters
of the determination area;
(b) the right to be acknowledged as the traditional Aboriginal owners of the land
and waters of their respective states within the determination area;
(c) the right to take, use and enjoy the natural resources found on or within the
land and waters of the determination area;
(d) the right to m a k e decisions about the use of the land and waters of their
respective estates within the determination area;
(e) the right to protect places and areas of importance in or on the land and
waters within the determination area;
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(f) the right to m a n a g e the spiritual forces and to safeguard the cultural
knowledge associated with the land and waters of their respective estates within
the determination area."

Olney J's decision does not make clear which of the native title rights were
extinguished by historic pastoral leases or which m a y coexist with a current pastoral
lease. It is also notable that Olney defines the native title rights of the Arrernte
exclusively in terms of rights and interests and makes no mention of responsibilities. In
this respect the decision ignores one of the most significant distinctions between an
Indigenous concept of ownership and c o m m o n law forms of property.

Olney J specifically rejected the claim of ownership of natural resources on the basis
that there was no evidence that would support the finding that the claimant groups
"enjoyed the exclusive rights ... that the claim of ownership suggests."100 Olney
appears to be referring here to the role that exclusive possession plays in the distinction
between 'ownership' and 'non-ownership' interests in Western property law.101 A n d
yet this meaning of ownership sits very poorly as wildlife is, by its very nature, outside
the possession of humans and is not subject to ownership under the c o m m o n law until it
has been reduced into possession.102 Despite this weakness, Olney's determination is
consistent with the obiter statements of the High Court in Yanner v Easton that characterise native title rights in fauna as 'usufructuary'.103 In using the term 'usufructuary'
the High Court, like Olney, is rejecting the sui generis nature of native title and placing
emphasis on Western notions of property rather than on Aboriginal conceptions of
ownership.104

The nature and extent of the native title rights and interests existing in the determinat
area in Western Australia v Ward were described by Beaumont and von Doussa JJ of
the Federal Court as follows:
"(a) a right to possess, occupy, use and enjoy the land;
(b) a right to m a k e decisions about the use and enjoyment of the land;
(c) a right of access to the land;
(d) a right to use and enjoy the traditional resources of the land;
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(e) a right to maintain and protect places of importance under traditional laws,
customs and practices in the determination area."105

Beaumont and von Doussa JJ defined native title in terms similar to that used by Olney
J, without reference to the responsibilities of native title holders in relation to natural
resources. They specifically acknowledge that native title is "artificially defined" under
the c o m m o n law. This is a consequence of the intersection of the c o m m o n law system
of law with the traditional laws and customs of Indigenous people. They note, for
example, that the c o m m o n law does not provide protection or enforcement of purely
religious or spiritual affiliation with land, divorced from actual physical use and
enjoyment of the land. This lack of protection by the c o m m o n law does not deny the
continued existence of traditional laws and customs as recognised and practiced by
Indigenous peoples.106 It m a y , however, lead to these important differences being
ignored or overlooked in relation to negotiations over land management.

Again, the Court in Ward did not go into detail as to the precise extent of the inconsistency with the terms of each pastoral lease. The condition of all pastoral leases in the
Northern Territory that protect the right of Indigenous people to "take or kill for food or
for ceremonial purposes animals ferae naturae ... and vegetable matter growing
naturally on the land"107 is important to this issue. At the very least it would appear that
native title rights equivalent to these statutory 'rights' would be capable of coexisting
with a pastoral lease. However, the "right to m a k e decisions about the use of the land
and waters" as found in Hayes is a native title right that m a y have been wholly of
partially extinguished by pastoral leases. The terms of the determination m a k e it clear
that in addition to any inconsistency with pastoral leases, the native title rights and
interests described above are subject to regulation, control, curtailment or restriction by
other valid laws of Australia.108 The effect of the law relating to the ownership and
management of flora and fauna in this respect will be discussed below.

The way that concurrent rights are to be exercised in a practical way in respect of a
determination area must be resolved by negotiation between the parties involved. T h e
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parties m a y be assisted by the mediation services offered by the National Native Title
tribunal. A n Indigenous Land Use Agreement m a y be the outcome of such a process.109
T h e significance of the three Northern Territory cases discussed above is that all
resulted in a determination that native title could coexist with a pastoral lease issued
under Northern Territory law. N o w that this has been clearly established by the Federal
Court, strong pressure is being applied to other native title applicants to settle their
claims through mediation rather than litigation. President of the National Native Title
Tribunal, G r a h a m Neate, has stated:
There is no question that native title is here to stay.... T h e only real question is
whether the remaining native title applications should be settled through
pragmatic negotiation or years of costly legal action. It is ultimately a question
for State and Territory Governments, industry groups and indigenous people
alike about h o w committed they are to getting practical results through
mediation.110

The promotion of a culture of negotiation and mediation to resolve conflicting rights
and interests in the natural resources of the pastoral lands could have very significant
benefits for biodiversity conservation. T h e flexibility of this approach m a y be very
useful in finding locally adapted solutions to resource use problems. It m a y also provide
an important forum for cross-cultural education about the different values of
biodiversity, ecological knowledge and varying approaches to land management.
(iv) The effect of the Territory Parks and Wildlife Conservation Act 1976 (NT) on native
title rights in fauna
In Yanner v Eaton the High Court held that the Fauna Conservation Act 1974 (Qld)
created a regime of control over the use of wildlife but did not extinguish native title
rights in that wildlife.111 This was so despite the fact that property in fauna was vested
in the C r o w n and that no provision in the Act protected the hunting rights of Indigenous
people. However, the High Court held that the Fauna Conservation Act operated to
regulate native title rights by requiring Indigenous people to obtain a permit under the
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Act in order to exercise the privilege to hunt.112 Yanner successfully defended his right
to take crocodile on certain land without a permit by virtue of section 211 of the Native
Title Act. This section provides that a law that prohibits or restricts a person from
hunting or fishing other than in accordance with a permit or licence, does not prohibit or
restrict that activity in certain circumstances where native title exists. B y operation of
section 211(2) of the Native Title Act and section 109 of the C o m m o n w e a l t h Constitution, the Fauna Conservation Act did not prohibit Yanner from hunting for crocodiles
that he took for the purpose of satisfying his personal, domestic or non-commercial
needs.113
The reasoning of the High Court in Yanner v Eaton is consistent with the decision in
Hayes v Northern

Territory where it was held that the Territory Parks and Wildlife

Conservation Act 1976 ( N T ) creates a regime of control over the use of wildlife that
does not extinguish native title but merely regulates it.114 Indigenous people exercising
their native title rights to 'wildlife' in the Northern Territory are less likely to need the
protection of section 211 of the Native Title Act. This is because section 122 of the
Territory Parks and Wildlife Conservation Act 1976 ( N T ) provides:
"(1) Subject to subsection (2), nothing in this Act prevents Aboriginals w h o
have traditionally used an area of land or water from continuing to use the area
of land or water for hunting, for food gathering (otherwise than for the purpose
of sale) and for ceremonial and religious purposes.
(2) T h e operation of subsection (1) is subject to regulations m a d e for the
purposes of conserving wildlife in any area and expressly affecting the
traditional use of the area by Aboriginals."
Section 211 of the Native Title Act will protect native title rights if they are affected by
regulations m a d e under subsection (2). The Territory Parks and Wildlife Conservation
Act will be effective to regulate the commercial use of 'wildlife' by native title holders,
as this right is not protected by section 211 of the Native Title Act.115 T h e taking of
feral animals for food or commercial purposes is not regulated under the Territory
Parks and Wildlife Conservation Act but it is not clear whether native title rights would
extend to this activity.

Yanner v Eaton [1999] H C A at [38] per Gleeson CJ, Gaudron, Kirby and Hayne JJ; at [116] per
G u m m o w J.
Yanner v Eaton [1999] H C A at [40].
Hayes v Northern Territory [1999] FCA 1248 at [120].
Territory Parks and Wildlife Conservation Act 1976 (NT) ss 31, 32, 33.
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(v) The relationship between native title rights and statutory rights under the Pastoral
Land Act 1992 (NT)
The complexity and drafting of the 1998 amendments to the Native Title Acrintroduce
some uncertainty as to the relationship between native title rights and the statutory
rights of Indigenous people under section 38 of the Pastoral Land Act 1992 ( N T ) ,
discussed in section I above. 116 Senator Nick Minchin has asserted that "the current
statutory arrangements in Western Australia, South Australia and the Northern Territory
would not be affected by the n e w provisions."117 If this is the case then c o m m o n law
native title rights will underlie and coexist with the statutory rights in the Pastoral Land
Act. T h e holders of c o m m o n law native title can rely on the protection afforded by the
c o m m o n law, discussed above, as well as protection afforded by the Native Title Act.
T h e benefits arising from the recognition of native title on pastoral leases, as well as the
limitations on these benefits are discussed in Section IV, below.
(vi) The impact of the 'future act' regime under the Native Title Act 1993 (Cth)
Opportunities for biodiversity conservation may arise if native title holders can
influence future developments on pastoral leases. This could occur where future
development is within the category of 'permissible future acts' and triggered procedural
rights for native title holders under the Native Title Act. Unfortunately m a n y of the
opportunities provided by the original Native Title Act have been removed by the
amendments passed in 1998. Prior to these amendments there was considerable uncertainty surrounding the relevant provisions of the Native Title Act, but it appeared
possible that the Act m a y have restricted the grant of additional permits required for
non-pastoral activities on the leased land.118 T h e effect of these amendments is that the
Pastoral Land Board can authorise diversification of land use if the proposed land use
comes within the definition of "primary production activity" in the Native Title Act (or
is an activity that is incidental or associated with that primary production) without the
application by the lessee triggering the 'right to negotiate' provisions.119 Limited pro-
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cedural rights for native title holders may exist in these circumstances, as discussed
below.
Following the 1998 amendments there are now a number of different procedural
regimes that apply to different types of "future act" under the Native Title Act. Those
procedural regimes that are most relevant to biodiversity conservation on the pastoral
lands of the Northern Territory are as follows:

(a) The "right to negotiate": This procedure gives indigenous people the greatest
opportunity to influence land use decisions, but it only applies to the conferral of some
mining rights and some compulsory acquisitions.120

(b) An alternative procedure to the right to negotiate provided under Northern Territory
law: T h e Native Title Act 1993 (Cth) authorises the creation of alternative procedures in
relation to the upgrading of pastoral leases to freehold.121 These procedural rights do
not include a right to negotiate but do include notification of native title holders,
consultation, an opportunity to object, and objections being heard by an independent
body with the power to m a k e determinations.122 There have been no further initiatives
to convert pastoral leases to freehold in the Northern Territory, comparable to that
pursued in 1988, but it remains a future possibility that would radically change the
nature of land management and the prospects for biodiversity conservation.

(c) An alternative procedure to the right to negotiate provided under the Native Title Act
1993 (Cth): This procedure applies to upgrades of pastoral leases to a longer term or to
a perpetual lease.123 These procedural rights do not include a right to negotiate, but do
include notification of native title holders, consultation, an opportunity to object and
objections heard by an independent body with the power to m a k e determinations.124

(d) The same procedural rights as freehold title holders under Northern Territory law:
This procedure applies in relation to compulsory acquisitions conferring rights on the

Native Title Act 1993 (Cth) s 26.
Native Title Act 1993 (Cth) s 43A.
For analysis of the difference between the alternative procedure and the right to negotiate see Burke
P (1998), above n 73, 344.
Native Title Act 1993 (Cth) ss 2 4 M D 6 , 24IC, 24ID.
For analysis of the difference between the alternative procedure and the right to negotiate see Burke
P (1998), above n 73, 342.
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C o m m o n w e a l t h or Northern Territory governments where the Government has m a d e a
written statement that it will apply. A n example of particular relevance to biodiversity
conservation would be the compulsory acquisition of a pastoral lease for the purpose of
a protected area such as a national park.125 T h e Northern Territory Government could
foreseeably m a k e such a statement in relation to an acquisition for any n e w national
park in the Northern Territory.

(e) Notification and opportunity to comment only: This minimal procedural right
applies to a change of land use on a pastoral lease involving forestry, horticulture,
aquaculture or agriculture126 and the grant of third party rights to take timber and
extractive material.127 These land uses would have a significant impact on the biological resources used by Indigenous people. T h e degree of protection afforded by the
Native Title Act does not reflect this potential impact. Thus the ability of Indigenous
people to influence the conservation of biodiversity on pastoral lands has been severely
limited.

Furthermore, some changes of land use on pastoral lease land will not trigger any
procedural rights for native title holders. Native title holders will have no opportunity to
participate in decision-making, or be consulted about the impact on native title of the
following activities:
(a) Diversification of land use within the definition of "primary production activity" in
the Native Title Act or an activity that is incidental or associated with that primary
production if that activity is animal husbandry, catching fish or shellfish or farm
tourism.128 F a r m tourism is specifically authorised, provided it does not involve
observing activities or cultural works of Indigenous peoples.129 These categories of
primary production activity prevail over native title rights but do not extinguish
them. 130 Compensation is payable to the native title holders where such diversification
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is authorised.131 T h e majority of the lease area must continue to be used for pastoral
purposes.

(b) "Low impact future acts" as defined in the Native Title Act that are carried out in th
period before native title has been determined by the Federal Court. Activities that m a y
fall into this category include: tree lopping, clearing of noxious or introduced animal or
plant species, foreshore reclamation, regeneration or environmental assessment or
protection activities and the recreational hunting of feral animals.132 Compensation is
not payable, but the non-extinguishment principle applies.133

It is possible for the parties to avoid all of the statutory procedures applied in relatio
future acts by negotiating an Indigenous Land Use Agreement that allows the future act
to proceed.134

(vii) Indigenous Land Use Agreements
The mining industry has taken the lead in negotiating agreements with native title
holders in relation to future acts. M a n y of the agreements reached to date relate to
pastoral lands, although the vast majority have been in Western Australia. Most of the
agreements are confidential, making it hard to judge what impact they m a y have had on
issues associated with biodiversity conservation.135 This type of agreement m a y bring
benefits for biodiversity conservation, particularly if negotiations result in mining being
modified to reduce its environmental impact. For example, the Yandicoogina Land Use
Agreement between Hamersley Iron and Gumala Aboriginal Corporation in the Pilbara
region of Western Australia commits the mining c o m p a n y to establishing
environmental protection measures.136
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T h e first I L U A registered in the Northern Territory involved an Jawoyn native title
holders agreeing to the extinguishment of native title rights and interests over two
parcels of land near Katherine, previously held under pastoral lease, so that it could be
subdivided by the Northern Territory Land Corporation for horticultural projects. In
return the Warlangluk Aboriginal Corporation received freehold title to a 16 hectare site
to be used for an alcohol rehabilitation facility and other community purposes.137

IV. THE IMPLICATIONS OF NATIVE TITLE FOR BIODIVERSITY
CONSERVATION ON PASTORAL LEASES
IN THE NORTHERN TERRITORY
It appears that the recognition of native title does little to disrupt the dominance of
pastoralism in the Northern Territory. However, the possible benefits for biodiversity
conservation arising from the recognition of native title include:
• T h e legal enforceability of native title rights to land and resources. T h e native title
determinations that have been m a d e in the Northern Territory also define
Indigenous rights more broadly than the Pastoral Land Act 1992 (NT). This m a y
allow native title holders to enforce a right to m a k e decisions about the use of
land and resources and to protect sites of importance providing that this is not
held to be inconsistent with leaseholders rights. This m a y provide direct and
indirect benefits to biodiversity conservation.
• Opportunities for cross-cultural education and communication about the different
values of biodiversity, ecological knowledge and different approaches to land
management m a y arise out of mediation associated with native title applications
and the future act regime.
• Native title claims will strengthen the traditional cultural, legal and spiritual
connections between the claimants and the natural resources of the claimed area.
It is very likely that these relationships will focus on components of biodiversity
and ecological processes that are not valued by pastoralists. In addition, the
maintenance of traditional responsibilities for the management of flora, fauna and
the land generally ('caring for country') m a y be strengthened, even though they
m a y not be specifically identified in a native title determination.
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The possible benefits for biodiversity conservation arising from the recogn
native title are significantly limited in a number of ways:
• Native title rights and interests are subservient to the legal rights of the pastoral
lessee and must yield in the event of an inconsistency. This means that native title
holders may be powerless to prevent the loss and degradation of ecosystems and
biological resources caused by the activities of a pastoral lessee within the terms
of their lease. As discussed in the above chapters, this loss of biodiversity is
highly likely. Native title rights and interests are also subject to regulation,
control, curtailment or restriction by other legislation such as the Territory Parks
and Wildlife Conservation Act 1976 (NT).
• Potential opportunities for greater Indigenous participation and control over land
management on pastoral land have been almost entirely eroded by the 1998
amendments to the Native Title Act. The 'right to negotiate' still applies to mining
and some compulsory acquisitions. However, it is the absence of the 'right to
negotiate' in relation to diversified primary production that is the greatest loss for
biodiversity conservation. While mining may have a serious localised effect on
biodiversity, primary production can potentially have a greater impact over a
much larger area. Denying native title holders a right to negotiate in these cases is
a failure to respect cultural diversity and the different values Indigenous peoples
recognise in land and biotic resources.
• A determination of native title may be followed by a negotiated ILUA that deals
with issues of coexistence and possibly with resource management issues.
However, there is currently no framework provided by the Native Title Act for
cooperative, continuing land management decision-making. There is also no
integration between the allocation of rights and responsibilities under an ILUA
and regional planning.
• Successful native title claims cannot guarantee conservation outcomes. It would
be inappropriate to assume an unchanging cultural attitude to the environment or
to deny the possibility of resource over-exploitation.

V. I N D I G E N O U S O W N E R S H I P O F P A S T O R A L L E A S E S

A change in the nature of pastoralism in the Northern Territory that might
overlooked in an analysis that focuses predominantly on legislative developments is
Indigenous people's ownership of pastoral leases. Since the early 1970s there has been
a steady growth in the number of pastoral properties that have come into Indigenous
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ownership.138 M a n y of the properties purchased were seriously degraded and economically defunct when purchased.139 S o m e of these properties have been claimed under the
Aboriginal Land Rights (Northern Territory) Act 1976 (Cth) after purchase, resulting in
a conversion to freehold under that Act. Other properties remain under pastoral lease,
although they m a y be subject to native title claims in the future. Section 4 7 of the
Native Title Act 1993 (Cth) allows Indigenous people holding a pastoral lease to claim
native title under the Act. Section 47 also contains a note which states: "The applicant
will still need to show the existence of any connection with the land or waters
concerned that m a y be required by the c o m m o n law concept of native title." If an
application is m a d e and native title is found to exist the lease remains valid.

Those pastoral properties where the lease is collectively held by Indigenous people have
increased in number in the last few years due to the activities of the Indigenous Land
Corporation, an independent C o m m o n w e a l t h statutory authority set up in 1993
following the Mabo

(No. 2) case. T h e change to Indigenous ownership brings

opportunities and obstacles for biodiversity conservation. O n e of the opportunities is the
marked increase in cultural diversity within the pastoral industry. O n e of the major
differences between Indigenous and traditional colonial-style stations is that communities of over 200 people, most of w h o m see that property as their traditional homeland,
often live on a particular station. While some of these communities are involved in the
pastoral industry, some families are interested in living on the stations for social and
cultural reasons, rather than commercial activities.140 T h e emphasis on the cultural
relationship with land and resources brings opportunities for a n e w synthesis of
traditional Indigenous lands management and management of the cattle industry.
Successful native title claims m a y further enhance these opportunities. O f course, the
cultural and economic challenges are enormous.
While many Indigenous owners have experience in the pastoral industry and feel
comfortable with this type of economic activity on their land, the reality is that most of
these properties are not currently able to support the communities living on them. A s a
result, there is a keen interest in diversification of land use, just as there is on m a n y
properties not owned by Indigenous people. There appears to be a different emphasis on
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the types of diversification being considered on Indigenous-owned properties with
safari hunting, tourism, fishing, bush tucker and harvest of feral animals being
promoted rather than colonial-style primary production in horticulture, agriculture and
forestry. T h e very diversity of economic activity being explored on these properties
provides a significant opportunity for biodiversity conservation, particularly if it is
integrated with modified traditional land management practices — 'caring for country .
T h e research and support for this diversified land use being provided by the Northern
and Central Land Council and the Tropical Savannas Cooperative Research Centre
provide an added reason for optimism, their access to Western scientific knowledge and
technology furnishing n e w perspectives and opportunities. T h e issue of h o w the
management of these communally owned leases fits within the framework of the
Pastoral Land Act has not been addressed. In fact the legislators seem to be turning a
determinedly blind eye to the reality of this significant change in pastoral land use.

VI. CONCLUSION

Historically, one of the significant causes of biodiversity loss in the Northern Territor
was the discontinuance or significant modification of Indigenous land management.
Despite the widespread dispossession of Indigenous people by pastoral lessees in the
past, m a n y small communities still reside on pastoral lease land and m a k e use of the
biological resources. The Pastoral Land Act 1992 (NT) does provide a process for some
Indigenous people to claim a Community Living Area and it acknowledges, through the
lease conditions, that certain 'Aborigines' m a y have an interest in the biological
resources on a pastoral lease. However, it is significant that this legislation does not vest
Indigenous people with any enforceable right or interest in the use of biological
resources outside of a C L A .

Since the recognition of native title by the colonial legal system in 1992 and subsequent
legal developments there are new, if limited, opportunities for Indigenous people to
reclaim s o m e of their interests in these lands and their biological resources. T h e
recognition of native title also opens the w a y for some Indigenous people to enter
negotiations at a local or regional level over rights in and management of the biological
resources of pastoral lease land. Funds available through the Indigenous Land Corporation have also recently increased the number of pastoral leases owned by Indigenous
people.

ch 7

Indigenous Interests

235

These developments highlight the importance of property rights and other legal interests
in conservation. T h e discussion of legal history in Chapter 4, 6 and this chapter
demonstrates that, until very recently, the relationship between property rights and the
conservation of biological resources on pastoral lands has been consistently ignored, to
the detriment of conservation. It is imperative that the rights and interests of Indigenous
people are fully taken into account in programs for biodiversity conservation.

Chapter 8

LEGISLATION FOR THE CONTROL AND
MANAGEMENT OF PLANTS AND ANIMALS
ON PASTORAL LANDS
The aim of this Chapter is to provide a detailed examination and analysis of the
Northern Territory laws relating directly to the use and management of biological
resources on pastoral leases. It will also consider the law that is most relevant to the
main threats to biodiversity (other than pastoralism): weeds, feral animals and fire. This
law will be considered against the background of the c o m m o n law and the legislative
history. T h e following questions will be considered:
• H o w is the use of plants and animals regulated?
• W h a t other legislative tools are available for the conservation and management of
biodiversity?
• W h a t is the regime of control for species declared as 'pests'?
•

H o w is fire regulated?

• Is the current law adequate for biodiversity conservation?
In particular, this chapter will consider the obstacles and opportunities for biodiversity
conservation arising from the Territory Parks and Wildlife Conservation Act 1976
(NT), the Environment Protection and Biodiversity Conservation Act 1999 (Cth) (also
discussed in Chapter 3, Section IV), the Noxious Weeds Act 1962 ( N T ) and the Bushfires Act 1980 (NT). A s mentioned in the Introduction (Chapter 1), there is very little
secondary literature available in relation to these Acts.

Apart from this legislation, a number of other Commonwealth and Northern Territory
Acts have been discussed in Chapter 4 Section V which are relevant to the control and
management of biodiversity on pastoral land. These include the Water Act 1992 (NT),
the Environmental Assessment Act 1982 (NT), the Biological Control Act 1986 ( N T )
and the Heritage Conservation Act 1991 (NT). All of these Acts are broad enough in
scope to provide opportunities for biodiversity conservation on pastoral land but their
impact to date is far less significant. For example, the Heritage Act operates largely as
protective legislation that prohibits certain action being taken on a registered heritage
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place. It does not provide for active management of threatening processes such as the
control of feral animals.

While the Environmental Assessment Act 1982 (NT) could be a significant law for
biodiversity conservation it was not designed for this purpose and has not functioned
this w a y to date. This is primarily due to the fact that the Administrative Procedures
give the 'responsible Minister' (ie. the Minister responsible for approval of a project)
very broad discretion in deciding whether to trigger the Act. In practice, Public
Environment Reports and Environmental Impact Statements have only been prepared
for development proposals such as mines, large tourist and housing developments,
marinas and industrial developments.1 While this type of development m a y have a
significant local effect on biodiversity, they have not been a m o n g the main causes of
biodiversity loss in the Northern Territory. The main threats to biodiversity on pastoral
land are rarely related to isolated actions that could potentially trigger the Act. All of
the main threats are operating at a m u c h larger geographic scale and interact with each
other to produce complex, cumulative impacts over time. O n e instance where the application of the Environmental Assessment Act m a y be significant for biodiversity
conservation is the assessment of Stage T w o of the Ord Irrigation Scheme. This
proposal is exceptional in its scale as it involves the construction of a water supply
channel from Western Australia and the proposed clearing, levelling and irrigation of
50,000 ha of black soil plains.2

I. THE COMMON LAW
According to the common law, 'animals' include all creatures not belonging to the
h u m a n race.3 Legal rights in animals are dependent on whether they are classified as
domestic or wild.4 The term 'domestic animals' (mansuetae naturae) includes all those

1

Northern Territory Government, Department of Lands, Planning and Environment, A Guide to the
Environmental Impact Assessment Process in the Northern Territory (1996) Environment
Protection Division, Department of Lands, Planning and Environment, Darwin, 20
<http://www.lpe.nt.gov.au/dlpe/enviro/EIAREG/eiareg.htm> (accessed 28 August 2000).

2

<http://www.lpe.nt.gov.au/dlpe/enviro/EIAREG/ORD/ordout.htm> (accessed 28 August 2000)

3

Fisheries are considered under a separate body of c o m m o n law. A s this research has focussed
primarily on terrestrial biota, it is not proposed to examine the law relating specifically to fish.

4

Halsbury's Laws of England (4th ed) Vol 2. para. 201; Bonyhady T, "Property Rights" in
Bonyhady T (ed), Environmental Protection and Legal Change (1992) Federation Press, Sydney
41,61.
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animals that by habit or training live in association with people.5 Domestic animals are
the subject of absolute property rights; when found on fee simple land they are o w n e d
by the landowner. T h e owner has an unrestricted right to kill or catch and dispose of
domestic animals and can take action against someone w h o steals them. T h e owner
retains property in them even if they stray or are lost.6 O n a pastoral lease the lessee
would o w n all domestic animals, including stock.
Wild animals are called ferae naturae and include all animals that are not domestic or
tame. Domestic animals that have returned to a wild state are ferae naturae. All feral
animals would be classed as ferae naturae.1 Wild animals were historically considered
to belong to no one (res nullius) although their status under modern Australian c o m m o n
law is unclear. For example, it has been argued, following the decision in Mabo

v

Queensland (No. 2),8 that at c o m m o n law the radical title to wild animals is held by the
Crown, while the beneficial title is held by the Australian public as c o m m o n property.9
W h a t is clear is that at c o m m o n law is that there is no absolute ownership of wildlife.10
At c o m m o n law there m a y , however, be qualified property in them. In substance,
qualified property is an exclusive right to reduce the wild animal into possession. These
qualified property rights have been categorised as follows:
(a) Qualified property per industriam: Wild animals become the property of any
person w h o takes, tames or reclaims them, until they regain their natural liberty.11
(b) Qualified property ratione impotentiae et loci: The fee simple owner of the land
has qualified property in the young of wild animals born on the land until they can
fly or run away. 12
(c) Qualified property ratione soli and ratione privilegii: The fee simple owner of
land w h o has retained the exclusive right to hunt, take and kill wild animals on his
or her o w n land has a qualified property ratione soli in them while they are there.

5

Halsbury's Laws of England (4th ed) Vol 2. para. 202; Yanner v Eaton [1999] H C A at [80].

6

Halsbury's Laws of England (4th ed) Vol 2. para. 203; Yanner v Eaton [1999] H C A at [80].

7

Halsbury 's Laws of England (4th ed) Vol 2, para. 204.

8

Mabo v Queensland (No. 2) (1992) 175 C L R 1.
Rogers N, "The Emerging Concept of 'Radical Title' in Australia: Implications for environmental
management" (1995) 12(3) EPLJ 183, 195-196; Fisher DE, Environmental law Text and Materials
(1993) Law Book Co, Nth Ryde N S W , 219-220 citing Harper v Minister for Sea Fisheries (1989)
168 C L R 314 at 334.

10

Halsbury's Laws of England (4th ed) Vol 2, para. 205.

11

Halsbury's Laws of England (4th ed) Vol 2, para. 206; Yanner v Eaton [1999] H C A at [80].
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If he or she grants a right to hunt and kill wild animals on their land to another
person (such as by a shooting licence) the grantee has a qualified property ratione
privilegii.13

The latter two of these rights only apply to fee simple land, and are therefore not
relevant to pastoral lease land in the Northern Territory. T h e qualified property right in
wildlife per industriam has probably been abolished by the legislative regime discussed
below. However, the c o m m o n law property per industrium m a y still apply to feral
animals on pastoral leases, as discussed below.

II. REGULATION UNDER THE TERRITORY PARKS AND WILDLIFE
CONSERVATION ACT 1976 (NT) PRIOR TO AMENDMENT IN 2000
The use of plants and animals on pastoral lands is primarily regulated under the
Territory Parks and Wildlife Conservation Act 1976 (NT). This Act was substantially
amended by the Territory Parks and Wildlife Conservation Amendment

Act 2000 ( N T )

which will be discussed below. The history of wildlife conservation law in the Northern
Territory, as discussed in Chapter 4, shows that regulation has always focussed on the
prohibition of direct taking of 'protected' indigenous animals. T h e early wildlife laws
were very selective in their protection, but over time more indigenous species were
included in the category of protected animals.
Prior to amendment in 2000, the Territory Parks and Wildlife Conservation Act 1976
( N T ) contained broad definitions of "animal" and "plant"14 but a far smaller selection
of organisms were declared by the Act to be "protected". Section 26 provided that:
"(1) All animals that (a) are m a m m a l s , birds, reptiles or amphibians and are (i) indigenous to Australia or to the Australian coastal sea or the sea-bed
and subsoil beneath the sea: or
(ii) of a kind introduced into Australia, directly or indirectly, by
Aboriginals before the year 1788; or

!2

Halsbury's Laws of England (4th ed) Vol 2, para. 207; Yanner v Eaton [ 1999] H C A at [80].

13

Halsbury's Laws of England (4th ed) Vol 2, para. 208; Yanner v Eaton [1999] H C A at [80].

14

Territory Parks and Wildlife Conservation Act 1976 (NT) s 9(1).
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(b) are migratory m a m m a l s , birds or reptiles and periodically or occasionally
visit Australia or the Australian coastal sea,
are protected animals...."
This definition did not include soil fauna, protistans, insects, molluscs or crustaceans.
However, molluscs and crustaceans were protected under the Fisheries Act.15 N o plants
were declared "protected" under the Act, but the Minister could declare a plant to be a
"protected plant" or a "specially protected plant" as discussed below. 16

Part IV of the Territory Parks and Wildlife Conservation Act 1976 (NT) provided that:
• a person shall not take or injure a protected animal;17
• a person shall not take out of or destroy in a nest an egg of a protected animal;18
• a person shall not trade in dead protected animals or eggs, or any part of a protected animal;19
• a person shall not have in his possession or under his control any live vertebrate
wildlife, or trade in any live vertebrate wildlife.20
A n exception w a s m a d e to these prohibitions if the person w a s acting under the
authority of a permit issued under the Act. 21 T h e Minister also had the power to declare
that it was lawful to kill a protected animal in certain areas and at certain times, allowing the continuation of open seasons for hunting of particular species such as
wildfowl 22 and the killing of wildlife that posed a direct threat to pastoral or agricultural production.
Regulations were used to further classify animals as "specially protected",
"unprotected", a "pest" or a "prohibited entrant".23 For example, the Territory Wildlife
Regulations

declared that the indigenous Agile Wallaby w a s "unprotected" in the

Northern Territory north of the fifteenth parallel and the dingo w a s "unprotected"

15

Fisheries Act 1988 (NT) s. 4(1).

16

Territory Parks and Wildlife Conservation Act 1976 (NT) s 45.

17

Territory Parks and Wildlife Conservation Act 1976 (NT) s 29(1). "Take" was defined in section
9(1).

18

Territory Parks and Wildlife Conservation Act 1976 (NT) s 30.

19

Territory Parks and Wildlife Conservation Act 1976 (NT) s 31.

20

Territory Parks and Wildlife Conservation Act 1976 (NT) ss 32, 33.

21

Territory Parks and Wildlife Conservation Act 1976 (NT) ss 43,43A.

22

Territory Parks and Wildlife Conservation Act 1976 (NT) s 29(3).
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throughout the Northern Territory.24 "Specially protected animals" were "protected
animals" throughout the whole Territory at all times, indicating the absence of a
Ministerial discretion to allow killing.25

Prior to 2000 the Territory Parks and Wildlife Conservation Act 1976 (NT) provided
that a "protected animal" became the property of the Territory at the m o m e n t w h e n it
was "caught, restrained, killed, injured, bought or obtained, or sold or otherwise
disposed of by a person".26 T h e animal then remained the property of the Territory until
it was lawfully transferred in accordance with a permit issued under the Act. The
property then passed to the purchaser.27 Section 116 of the Act provided that the
Minister could determine the rates at which royalties were liable to be paid in respect of
animals taken in pursuance of a permit or licence.28

The original Territory Parks and Wildlife Conservation Act 1976 (NT) enabled the
making of voluntary conservation agreements with private landholders. Section 73
provided that conservation agreements could be negotiated in relation to Aboriginal
land. Section 74(1) empowered the Parks and Wildlife Commission to negotiate
agreements with other landowners for the "protection and conservation of wildlife" on
their land and the "protection of the natural features of his land." Section 74A(2) states
that "[t]he burden of an agreement under section 74(1), to the extent that it relates to the
preservation, maintenance or care of the land .... is an interest registrable under the Real
Property Act". T h e language of these provisions suggests that agreements under section
7 4 could have been used to support active management for the protection of habitats,
ecosystems of landscapes as well as species of wildlife. The possibility of financial
assistance for those entering such voluntary agreements w a s only formalised by

23

Territory Parks and Wildlife Conservation Act 1976 (NT) ss. 26A, 27.

24

Territory Wildlife Regulations cl. 3, Schedule 1.

25

Territory Parks and Wildlife Conservation Act 1976 (NT) s 26A.

26

Territory Parks and Wildlife Conservation Act 1976 (NT) s 26B.

27

Territory Parks and Wildlife Conservation Act 1976 (NT) ss. 26B(3), 43 (1A), 43(1B), 43A(3),
43A(4).

28

These provisions were particularly geared towards the lucrative industry in crocodile products. Eggs
and hatchlings were taken from the wild under permit and raised in crocodile farms with a royalty
payable to the N T Government.
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amendments to the Act in 1992.29 No voluntary conservation agreements have been
negotiated on pastoral lease land.30

Section 75 empowered the Parks and Wildlife Commission to formulate and implement
"programs" for the "protection, conservation, management and control of wildlife.
These could apply to private land. However, the reach of these programs was limited by
the fact that the staff of the Parks and Wildlife Commission (called the Conservation
Commission until 1999) 31 could only enter pastoral lease land without the lessee's
consent for the purpose of determining its suitability for reservation.32 Section 75 has
been used to develop programs for the commercial utilisation of wildlife and the
conservation of two species threatened with extinction. These management programs
are discussed below.

Under the original Territory Parks and Wildlife Conservation Act 1976 (NT) animals
and plants were dealt with under separate Parts of the Act.33 The definition of 'plant' in
the Act included any m e m b e r of the plant or fungus kingdom, and included seeds, parts
of plants and things produced from plants.34 Under Part V of the Act it was an offence
to take any indigenous plant for commercial purposes without a licence.35 A s
mentioned above, the Minister could declare a plant a 'protected plant' or a 'specially
protected plant'36. It was an offence to take a protected or specially protected plant for
any purpose without a licence or permit. Ministerial approval was required for the
taking of specially protected plants.37 A permit to take a specially protected plant could
not be granted if the taking would have a significant detrimental impact on the survival

Territory Parks and Wildlife Conservation Amendment Act 1992 (NT) s 16.
The review of existing arrangements in the 1996 Northern Territory Parks Masterplan does not
identify any agreements under section 74 and only one cooperative conservation agreement reached
with owners of Aboriginal land pursuant to section 73: Parks and Wildlife Commission of the
Northern Territory, Northern Territory Parks Masterplan, Towards a Secure Future (1996) Parks
and Wildlife Commission of the Northern Territory, Darwin, 23. Negotiations towards a further
section 73 agreement are mentioned in the 1999/2000 Parks and Wildlife Commission Annual
Report: Parks and Wildlife Commission of the Northern Territory, Annual Report for the Year
Ended 30 June 2000,42.
Parks and Wildlife Amendment Act 1999 (NT).
Territory Parks and Wildlife Conservation Act 1976 (NT) s 112.
Territory Parks and Wildlife Conservation Act 1976 (NT) Parts IV and V respectively.
Territory Parks and Wildlife Conservation Act 1976 (NT) s 9(1).
Territory Parks and Wildlife Conservation Act 1976 (NT) s 47(1).
Territory Parks and Wildlife Conservation Act 1976 (NT) s 45.
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of the species or the environment generally.38 A n exception to these controls was m a d e
for owners and occupiers of private land (including pastoral lessees). A pastoral lessee
did not require a permit to take protected or specially protected plants on his or her land
if they were taken for non-commercial purposes.39 However, it was an offence for a
lessee to wilfully destroy a specially protected plant unless the destruction resulted from
the "reasonable and efficient lawful use of the land."40 T h e priority given to the
property rights of pastoral leaseholders over the conservation of indigenous plants is
very apparent in these provisions.
It was argued in Chapter 4 that the Northern Territory laws requiring off-reserve
conservation of indigenous plants and animals including the Territory Parks

and

Wildlife Conservation Act 1976 (NT) have been inadequate and largely ineffective. The
history of this law demonstrated that it was m u c h the same as previous legislation on
the subject and shared the same flaws, in particular:
• in relying on the prohibition of direct taking as the primary mechanism for
conservation outside of national parks and reserves it did not address the actual
causes of biodiversity loss;
• it did not address responsibility for management of biodiversity at an ecosystem
or landscape scale; and
• it did not address responsibility for management of biodiversity other than by w a y
of voluntary conservation agreements.
Until 2000 the wildlife conservation law made no mention of biodiversity conservation.
Nor did it establish any goals or principles to guide the implementation of the law and
define the objectives of conservation. The question n o w is whether the amendments
m a d e to the Territory Parks and Wildlife Conservation Act, which came into force in
N o v e m b e r 2000, address these problems and provide a better legislative framework for
biodiversity conservation on these lands.

37

Territory Parks and Wildlife Conservation Act 1976 (NT) s 49(2).

38

Territory Parks and Wildlife Conservation Act 1976 (NT) s 50.

39

Territory Parks and Wildlife Conservation Act 1976 (NT) s 47(2) (b). Note that a permit will still be
required under s. 47(1) if indigenous plants are taken for commercial purposes.

40

Territory Parks and Wildlife Conservation Act 1976 (NT) s 52.
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III. REGULATION UNDER THE TERRITORY PARKS AND WILDLIFE
CONSERVATION ACT 1976 (NT) AS AMENDED IN 2000
The long title of the Territory Parks and Wildlife Conservation Act has been amended
to n o w describe:
A n Act to make provision for and in relation to the establishment of Territory
Parks and other Parks and Reserves and the study, protection, conservation and
sustainable utilisation of wildlife.
The reference to the study and sustainable utilisation of wildlife are n e w inclusions.
Little is revealed about the policy objectives of the new legislation in the brief Second
Reading Speech of Mr. Reed, Minister for Parks and Wildlife.41 Relevant aspects of the
speech will be discussed below.

A. N E W P R O V I S I O N S R E L A T I N G T O P R O T E C T I O N O F W I L D L I F E
The Territory Parks and Wildlife Conservation Amendment Act 2000 (NT) repealed
Parts IV and V of the old Act and introduced a new Part TV that deals with both plants
and animals under the same regulatory regime. The definition of "wildlife" in the Act
has not changed; it still includes both indigenous plants and animals. Section 43(1)
states that "All wildlife that (a) is in a park, reserve, sanctuary, wilderness zone or area
of essential habitat; or (b) is a vertebrate that is indigenous to Australia, is protected in
the wild".42 The regulations m a y also prescribe species of wildlife that are protected.43
S o m e genera of plants get the same treatment as vertebrate animals. The Regulations
prescribe that all species of plants in the families Cycadaceae,

Orchidacae and

Zamiaceae are "protected wildlife".44

The definitions of "animal" and "plant" under the Act have both been amended to be
more specific in their identification of the organisms and the parts of organisms that are
included. Rather than just referring to the animal, plant and fungus kingdoms, as they
did prior to the 2000 amendments, the definitions are as follows:

41

Northern Territory Legislative Assembly, Parliamentary Record No. 24, 8th Assembly, 1st Session
(8 August 2000) <http.7/notes.nt.gov.au/lant/hansard/HANSARD8.NSF/4a3fld82a80923f 148255fc
e002cd98b/> (accessed 8 M a y 2001).

42

Territory Parks and Wildlife Conservation Act 1976 (NT) s 43.

43

Territory Parks and Wildlife Conservation Act 1976 (NT) s 43(2).

44

Territory Wildlife Regulations 2001 (NT) cl 3.
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"animal" means a m e m b e r of the animal kingdom other than m a n , whether
dead or alive, and includes (a) vertebrates;
(b) invertebrates;
(c) protistans;
(d) the progeny of an animal, including larvae, pupae, an animal in an
egg or any other embryonic form;
(e) a part of an animal, including an exudate, a secretion or reproductive
material; and
(f) a chemical or other extract derived from an animal.
"plant" means a m e m b e r of the plant kingdom or the fungus kingdom, whether
dead or alive, and includes (a) algae and lichen;
(b) procaryotes;
(c) a virus and a virus like particle;
(d) the seeds, pollen or spores of a plant or a plant at any other stage of
its life history;
(e) a part of a plant including an exudate or a secretion; and
(f) a chemical or other extract derived from a plant.
These n e w definitions have been included in response to the activities of the
bioprospecting industry that is seeking new commercial uses of the biota of the
Northern Territory.45 In the debate on the amending Bill M r . Rioli, M e m b e r for

45

Bioprospecting is the exploration of biodiversity for commercially valuable genetic and
biochemical resources, with particular reference to the pharmaceutical, biotechnological and
agricultural industries. Advances in biotechnology have increased the ability of scientists to
investigate organisms at the genetic level and to find ways to commercialise products developed
from such investigations. At least one bioprospecting agreement involving the collection of extracts
from plants in the Northern Territory has been negotiated between the Northern Territory
Government and A M R A D Corporation Ltd. The details of this agreement are confidential, but
personal communication with the Director of the Northern Territory Parks and Wildlife
Commission indicates that no sustained wild harvest of particular plants was envisaged when the
agreement was signed: Personal communicaiton, Bill Freeland, Deputy Director, Parks and Wildlife
Commission, N T , 12 February 1996, and 7 November 1997; Posey D A , "Indigenous peoples and
traditional resource rights: A basis for equitable relationships?" in Ecopolitics IX Conference
Papers and Resolutions, Northern Territory University, Darwin 1-3 September 1995 (1996)
Northern Land Council, Darwin 43, 46; Beattie A , "Putting Biodiversity to W o r k " (1996) 27(4)
Search 111; Marroquin-Merino V M , "Wildlife Utilisation: a new International Mechanism for the
Protection of Biological Diversity" (1995) 26 Law and Policy in International Business 303, 322324; A M R A D Corporation Ltd, " A M R A D enters multi-million dollar natural products screening
collaboration with Rhone-Poulenc Rorer", N e w s Release, Melbourne, 12 M a y 1997 <http://www.
amrad.com.au/cgi-bin/disp-news?/local_data/media-releases/mr-199705> (accessed 10 July 1997).
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Arafura, noted that these "definitions relate more to the commercial utilisation of
wildlife rather than (being) essential for their preservation".46
Section 66 makes it an offence for a person to "take or interfere with protected wildlife"
(s. 66(1)) or to have such wildlife in his or her possession (s. 66(2)) authorised to do so
under the Act. T h e inclusion of the prohibition against interfering with protected
wildlife in the 2 0 0 0 amendments considerably extends the scope of the regulatory
regime. Section 9 n o w provides that "interfere with", in relation to an animal or a plant,
means to (a) harm, disturb, alter the behaviour of or otherwise affect the capacity of the
animal or plant to perform its natural processes; or
(b) damage or destroy the habitat of the animal or plant.
T h e very broad scope of this protection is significantly limited by the defence provided
in section 66:
(4) It is a defence to a prosecution against subsection (1) if the defendant
proves that the contravention or failure to comply that constitutes the offence
occurred as a result of the defendant's reasonable use and enjoyment of the
land where the wildlife was located and was not the result of negligence on the
part of the defendant.
Penalties for taking or interfering with protected wildlife are more onerous if the
species has been identified by the Minister as "threatened wildlife" under section 30.

This broad definition of "interfere with" creates an opportunity for biodiversity
conservation not found in the previous legislation. It potentially enables the legislation
to have an impact on the most significant threat to biodiversity on pastoral land; the
pastoral enterprise itself. Given the evidence in Chapter 5, it is arguable that m a n y
actions of pastoral lessees taken in the course of managing their properties would
constitute interference with protected wildlife. T h e defence in section 66 is therefor
highly significant. Arguments about what constitutes "reasonable use and enjoyment"
of a pastoral lease would be inevitable if prosecutions were pursued. This would be a
very difficult issue to determine, as it would involve the interpretation of the lessees'
rights and responsibilities under the Pastoral Land Act. T h e vagueness and uncertainty
inherent in that Act is discussed in Chapter 6, Section II. This would m a k e effective
prosecution under section 6 6 very difficult. Even if prosecutions could be successfully

46

Mr. Rioli, M e m b e r for Arafura, N T Legislative Assembly, Parliamentary Record Number 25, 1st
Assembly, 8th Session (10 October 2000) <http://notes.nt.gov.au/lant/hansard/HANSARD8.nsf/04
4d01ca7b2aec748255fcd0024659c/> (accessed 29 April 2002).
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pursued, this is a limited tool for biodiversity conservation as it will do nothing to
promote the cooperation of pastoralists in active management to further conservation
goals.

In general, indigenous plants and non-vertebrate animals are still treated as less worthy
of conservation. All organisms that are not covered by the definition of "protected
wildlife" are declared by the Act to be "unprotected wildlife".47 T h e category of
"unprotected wildlife" would include all plants and all invertebrates unless they are
prescribed by the Minister as "protected wildlife". The Act only seeks to regulate the
taking or interference with "unprotected wildlife" for "commercial purposes."
"Commercial purposes" is defined to include such activities as the keeping or breeding
of a plant or animal for sale or trading. Section 67 makes it an offence to take or interfere with "unprotected wildlife" for "commercial purposes" unless a person is
authorised under the Act.

This lesser protection for plants and invertebrates is significant for biodiversity conse
vation. A s discussed in Chapter 5 Section II, pastoralism has certainly interfered with
indigenous plants and invertebrates with a resulting disruption of important ecological
processes and significant ecosystem changes. However, it m a y be possible to prove that
s o m e pastoral activities that affect plants and invertebrates c o m e with the scope of
section 66, and are therefore prohibited under the Act, if they interfere with protected
wildlife by damaging or destroying the habitat of that protected wildlife.

B. CLASSIFICATION OF WILDLIFE ACCORDING TO CONSERVATION
STATUS
In addition to the categorisation of wildlife as "protected" or "unprotected", a new
classification system has been introduced into the legislation. Plants and animals must
n o w also be classified according to their conservation status by the Minister.48 The
classifications must be m a d e public and an opportunity provided for members of the
public to m a k e written submissions 49 The Regulations provide that the classification
system shall be the International Union for Conservation of Nature and Natural
Resources ( I U C N ) Red List Categories as prepared by the I U C N Species Survival

47

Territory Parks and Wildlife Conservation Act 1976 (NT) s 9(1).

48

Territory Parks and Wildlife Conservation Act 1976 (NT) s 28.
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Commission. 50 T h e I U C N system categorises species as either, "extinct", "extinct in
the wild", "critically endangered", "endangered", "vulnerable", "lower risk", "data
deficient" or "not evaluated".
As the information in Chapter 5 demonstrates, scientific knowledge of northern
Territory biodiversity is still poor. T h e gathering of existing information and further
research necessary to classify Northern Territory species and to keep such a classification up to date is an opportunity for biodiversity conservation. However, the potential
opportunity for biodiversity conservation is limited by the process for classification
adopted in the legislation. T h e requirement for public notice and consideration of
submissions is necessary but not sufficient to support the conservation goals of the
legislation. Public participation is only included after the classification and the Act only
gives people 3 0 days to m a k e a submission. Copies of the classifications are only
available at the offices of the Parks and Wildlife Commission. This type of public
participation is very poorly adapted to include those people living on remote pastoral
leases. These people m a y have important local knowledge that is unknown to the staff
of the Parks and Wildlife Commission w h o will make the decisions about classification
prior to formal Ministerial adoption. People on the land also have crucial roles in
conservation and land management as pastoral lessees and/or as Indigenous land
owners and users. If these people are not included in decision-making about species
status, they m a y be m u c h less willing to participate in conservation efforts. It is not
unlikely that they m a y resent such a top-down, bureaucratic approach and refuse to
cooperate altogether. N o species classifications have been m a d e at the time of writing.

C. AREAS OF ESSENTIAL HABITAT
A very important legislative tool to back up the new emphasis on species' conservation
status is the potential protection for "areas of essential habitat".
Section 37 of the amended Act provides that
if there is an area of land that, on its o w n or together with another area of land
or areas of land, is a habitat that is essential for the survival in that area or
those areas of wildlife generally or a species of wildlife, the Administrator

Territory Parks and Wildlife Conservation Act 1976 (NT) s 29.
Territory Wildlife Regulations 2001 (NT) cl 2. See International Union for Conservation of Nature
and Natural Resources, 1994 Categories and Criteria <http://www.redlist.org/info/categories_crite
ria.html" (accessed 8 M a y 2001).
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m a y , by notice in the Gazette, declare the area to be an area of essential
habitat.

The Administrator must not make a declaration of an area of essential habitat unless she
or he is satisfied that the owner of the land and any other parties whose interests m a y be
adversely affected have been consulted and given an opportunity to m a k e written
submissions.51 T h e Minister m a y avoid this requirement and m a k e a declaration
without consultation if a species is likely to become extinct unless immediate action is
taken.52 Declarations of essential habitat cannot be m a d e over freehold land (other than
Aboriginal land) or land reserved or dedicated under a law in force in the Northern
Territory. These exclusions are significant, but their impact is limited by the small
amount of such land in the Northern Territory. Essential habitat can be declared on
pastoral lease land.

The declaration of an area of essential habitat does not impose any general restrictions
on land use. Each declaration must state objectives and give details of the proposed
management of the land. Land use must be in accordance with the stated objectives.53
A conservation officer m a y enter the land to do work necessary to attain the objectives
after giving the occupier reasonable notice.54 T h e flexibility of specifically tailored
objectives and management plans for areas of essential habitat is a positive attribute in
terms of biodiversity conservation. It is consistent with the argument presented in
Chapter 2 Section IV that goal setting for biodiversity conservation should occur at a
local level as well as at the regional, Territory/State and national levels.

A declaration has the effect of imposing a restriction on the use and enjoyment of the
land for the purposes of the Land Title Act 2000 (NT). Landowners m a y receive
compensation for this restriction if they can prove that it amounts to an acquisition of
property.55 T h e onus is on the landowner to bring an action for compensation in an
appropriate court. %

51

Territory Parks and Wildlife Conservation Act 1976 (NT) s 37(2).

52

Territory Parks and Wildlife Conservation Act 1976 (NT) s 37(3).

53

Territory Parks and Wildlife Conservation Act 1976 (NT) ss 37(5)-(7).

54

Territory Parks and Wildlife Conservation Act 1976 (NT) s 42.

55

Northern Territory (Self-Government) Act 1978 (Cth) s 50, Bonyhady T (1992), above n 4, 41, 4660.

56

Territory Parks and Wildlife Conservation Act 1976 (NT) s 124.
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T h e Second Reading Speech by M r Reed, Minister for Parks and Wildlife, indicates
that areas of essential habitat will probably be relatively small areas for which inclusion
in the system of national parks is impractical. They might include areas used for
roosting and feeding by migratory waders, areas used for breeding by seabirds, s o m e
water birds and bats, as well as patches of habitat that represent the last one or few
habitats containing endangered species. Reed notes that m a n y of these areas are remote
from population centres and claims that it is not possible for the officers of the Parks
and Wildlife Commission to manage all of them. H e proposes that government devolve
responsibility for conservation management of these areas to the community through
cooperative management agreements, discussed below. 57 T h e declaration of an area of
essential habitat cannot require a landholder, such as a pastoral lessee, to manage the
area in a particular way. It can only restrict land use. Active management by the lessee
must be arranged through a voluntary agreement with the lessee. T h e conservation of
small areas within a pastoral lease would probably be impossible without sympathetic
management of surrounding areas.58 This would be very unlikely unless the pastoral
leaseholder has some positive interest in conserving the essential habitat.

This new legislative tool provides very significant opportunities for biodiversity
conservation in the Northern Territory. It is particularly well adapted to conservation in
the arid regions of the Territory where small resource-rich refugia are scattered across
the landscape that is currently dominated by pastoral leases. It could also be an
important tool in the northern savannas to protect riparian areas and scattered rainforest
patches, such as those containing the endangered palm Ptychosperma

bleeseri.59 A s

discussed by Morton et al and the Northern Territory Parks Masterplan, these areas
require an alternative form of protection to that provided by the national park
network.60 Morton et al also support Reed's contention that management of these
scattered areas needs to be devolved to local land managers, w h o would most often be

Northern Territory Legislative Assembly, Parliamentary Record No. 24, 8th Assembly 1st Session
(8 August 2000) <http://notes.nt.gov.au/lant/hansard/HANSARD8.NSF/4a3fld82a80923fl48255f
ce002cd98b/> (accessed 8 M a y 2001).
Morton SR, Stafford Smith D M , Friedel M H , Griffin G F and Pickup G, "Stewardship of Arid
Australia: Ecology and Landscape Management" (1995) 43 Journal of Environmental Management
195, 205.
Northern Territory Legislative Assembly, Parliamentary Record No. 24, 8th Assembly 1st Session
(8 August 2000) <http://notes.nt.gov.au/lant/hansard/HANSARD8.NSF/4a3fld82a80923fl48255f
ce002cd98b/> (accessed 8 M a y 2001). See also discussion of the Management Plan for this species,
in Section V below.
Morton S R et al (1995), above n 58; Parks and Wildlife Commission of the Northern Territory,
Northern Territory Parks Masterplan (1996), above n 30,88.
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pastoralists. If adequate funding, information and training is provided to support the
conservation work of those people entering cooperative management agreements for
these areas (Morton et al refer to "stewardship salaries") the outcomes for biodiversity
conservation could be very positive.61 It will also be essential that management of
essential habitat is based on goals that are developed in a truly cooperative process.

D. PRINCIPLES OF MANAGEMENT
The Territory Parks and Wildlife Conservation Act now includes "principles of
management" to guide the implementation of the Act. Section 31 n o w provides:
"(1) T h e management of wildlife under this Act is to be carried out in a
manner that promotes (a) the survival of wildlife in its natural habitat;
(b) the conservation of biological diversity within the Territory;
(c) the management of identified areas of habitat, vegetation, ecosystem or
landscape to ensure the survival of populations of wildlife within those
areas;
(d) the control or prohibition of (i) the introduction or release of prohibited entrants into the Territory;
and
(ii) any other act, omission or thing that adversely affects, or will or is
likely to adversely affect, the capacity of wildlife to sustain its natural
processes; and
(e) the sustainable use of wildlife and its habitat.

(2) Species of wildlife are to be managed in a manner that (a) accords with their classification under section 29; and
(b) in the case of threatened wildlife — maintains or increases their population
and the extent of their distribution within the Territory at or to a sustainable level (which m a y include breeding in captivity).

(3) Feral animals are to be managed in a manner that (a) reduces their population and the extent of their distribution within the
Territory; and

61

Morton S R et al (1995), above n 58, 209. The broader literature relating to stewardship payments is
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(b) controls any detrimental effect they have on wildlife and the land."
This is the first reference in Northern Territory legislation to the concept of biodiversity
conservation. Without more expansive definition in the Act or a process for agreeing on
the meaning and goals for biodiversity conservation in the Northern Territory context,
this inclusion adds little; it is simply too vague and general to be a useful guide to the
implementation of the Act. T h e concept of 'sustainable use' of wildlife and its habitat is
also similarly vague.
The principles of management maintain the traditional focus on species conservation,
with other elements of biodiversity such as ecosystems, landscapes and habitat merely
supporting species survival rather than being valued in other ways. A s discussed in
Chapter 2, there are m a n y values associated with biodiversity that are not located in
species. The principles also include the terms "natural habitat" and "natural processes"
without explanation or definition. This use of natural as if it has a clear, objective
meaning does not accord with current thinking. In the Northern Territory it is n o w well
understood by scientists that biodiversity conservation is dependent on active h u m a n
management of the environment. In s o m e areas the cessation of h u m a n use and
management by Indigenous people has been a significant factor in biodiversity loss as
discussed in Chapter 5 Section III. If naturalness is seen as an absence of h u m a n
influence, it does not exist in the Northern Territory, and is not desirable for biodiversity conservation. The use of 'natural' in the principles of management introduces
uncertainty rather than adds clarity to the legislation.

The principles of management and the classification of wildlife must now be considered
by the Director w h e n deciding whether to grant or refuse a permit to take or interfere
with "protected wildlife" or to take or interfere with "wildlife" for commercial purposes
under section 56. 62 In addition, the Director must also consider
the likely effect (and in particular any detrimental impact) of the issue of a
permit on the continued survival of wildlife, habitats, vegetation and ecosystems
and on the landscape and the environment generally.63
A permit authorising the taking or interference with "threatened wildlife" can only be
issued with the written approval of the Minister.64

referred to in Chapter 10.
62

Territory Parks and Wildlife Conservation Act 1976 (NT) ss 55, 56.

63

Territory Parks and Wildlife Conservation Act 1976 (NT) s 56(1 )(d).

64

Territory Parks and Wildlife Conservation Act 1976 (NT) s 56(2)(b).
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E. P R O P E R T Y IN W I L D L I F E

As discussed in Section II above, prior to 2000 section 26B of the Territory Parks and
Wildlife Conservation Act 1976 (NT) asserted Crown ownership of some animals when
they were taken from the wild. The nature of Crown ownership of wildlife was recently
examined by the High Court in Yanner v Eaton.65 This case concerned the

Fauna

Conservation Act 1974 (Qld). The High Court made it clear that C r o w n ownership of
wildlife is only "a sort of guardianship for social purposes".66 The majority held that
the provision of the Queensland Fauna Conservation Act 1974 that vested property in
fauna in the C r o w n did not give the Crown full beneficial or absolute ownership in
fauna. The 'property' that the Queensland Fauna Conservation Act vested in the Crown
was
nothing more than a fiction expressive in legal shorthand of the importance to its
people that a State have power to preserve and regulate the exploitation of an
important resource....67
Taken as a whole the effect of the Fauna Act was to establish a regime
forbidding the taking or keeping of fauna except pursuant to licence granted
under the act.68
The High Court found that the purpose of the Queensland property regime in fauna was
that it was a necessary step in creating a royalty system.69

While the Northern Territory legislation is different to that in Queensland, the reasoni
of the High Court regarding C r o w n ownership is relevant. The section establishing
C r o w n ownership of wildlife in the Territory Parks and Wildlife Conservation Act 1976
(NT) (section 2 6 B ) was repealed in 2000. The Act n o w merely states that "(P)rotected
wildlife is protected wildlife whether or not the property of the wildlife is vested in the
Territory" and that a permit holder is the owner of wildlife taken under a permit.70
There is no mention in the amended Act of property rights in wildlife vesting in the
Crown. This is a rather puzzling situation, as the amended section 116 enables the
Minister to determine royalties in respect of wildlife that is the property of the Territory

65

Yanner v Eaton [1999] H C A at [10]-[31],

66

Yanner v Eaton [1999] H C A at [29].

67

Yanner v Eaton [1999] H C A at [28].

63

Yanner v Eaton [1999] H C A at [30].

69

Yanner v Eaton [1999] H C A at [27].
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and is taken under permit. Royalties in relation to a few animal species are scheduled in
the Regulations.71 In the absence of a statutory provision declaring C r o w n ownership it
is not clear h o w the royalty regime can be implemented. The Territory government m a y
be claiming royalties on an assumption that the C r o w n owns wildlife at common

law.72

This assumption is not well based. A s discussed above, the legal status of wildlife at
c o m m o n law in Australia is not clear, but does not appear to include absolute ownership
of wildlife by the Crown. In any event, this uncertainty in relation to the royalty regime
will probably not have a significant impact on biodiversity conservation, although it is a
potential source of funds to support conservation. A s with the Queensland legislation,
the purpose of the Act is to create a regime that forbids the taking or keeping of fauna
except pursuant to a licence or permit granted under the Act.

F. MANAGEMENT PROGRAMS AND COOPERATIVE MANAGEMENT
AGREEMENTS
Further inclusions in the Territory Parks and Wildlife Conservation Amendment Act
2000 ( N T ) are new provisions relating to "management programs" and "cooperative
management agreements" for the management of wildlife, feral animals and prohibited
entrants. Sections 73 and 7 4 of the Act, providing for voluntary conservation
agreements on private land, remain in the amended legislation, although the provisions
relating to Aboriginal land have been amended. 73 It appears from the Second Reading
Speech of the Territory Parks and Wildlife Conservation Amendment

Act 2000 ( N T )

that the new mechanisms will be used in preference to agreements under sections 73 or
7474

Pursuant to section 32, wildlife management programs for the "protection, conservation, sustainable use, control and management of wildlife" can be m a d e by the Parks

Territory Parks and Wildlife Conservation Act 1976 (NT) ss 43(4), 62.
Territory Wildlife Regulations, 2001 (NT) Schedule 2.
The assumption, that under the amended Act the Crown owns all wildlife, is also made by Dr
Toyne, M e m b e r for Stuart, in the debate on the Territory Parks and Wildlife Conservation
Amendment Bill. N T Legislative Assembly, Parliamentary Record Number 25, 1st Assembly, 8th
Session (10 October 2000)
<http://notes.nt.gov.au/lant/hansard/HANSARD8.nsf/044d01ca7b2aec7
48255fcd0024659c/> (accessed 29 April 2002).
Territory Parks and Wildlife Conservation Act 1976 (NT) s 15.
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and Wildlife Commission on its o w n or with the co-operation of the Commonwealth or
a State.75 Management programs m a y also relate to feral animals. Under section 35 the
Commission m a y negotiate and enter into cooperative management agreements with
individuals or groups for
"(a) the protection, conservation, sustainable use, control and management of
wildlife;
(b) the control and management of feral animals;

(d) the management, preservation, maintenance or care of areas of habitat,
ecosystem, vegetation or landscape,
in accordance with a management program."
A cooperative management agreement m a y involve the Parks and Wildlife Commission
providing financial or other assistance.76
The new provisions create a new two-tier system for agreements relating to private
land. Management programs will be developed first. A management program m a y be
m a d e without public consultation or involvement, but must be m a d e public when
approved by the Administrator.77 Once a management program is in place, individuals
or community groups will be encouraged to enter into cooperative management
agreements under section 35 that are guided by the terms of the management
program.78 Cooperative agreements made under section 35 can only be made under the
umbrella of a section 32 management program.
The two-tier approach adopted in the amending Act provides a significant opportunity
for biodiversity conservation at the regional, landscape or ecosystem level. Management programs under section 32 could potentially be used to set broad goals and
principles under which local management could take place. However, the utility of the
new provisions is severely compromised by the lack of any requirement for public
involvement in the formulation of management programs. The government m a y be keen

74

Northern Territory Legislative Assembly, Parliamentary Record No. 24, 8th Assembly 1st Session
(8 August 2000) <http://notes.nt.gov.au/lant/hansard/HANSARD8.NSF/4a3fld82a80923fl48255
fce002cd98b> (accessed 8 M a y 2001).
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Territory Parks and Wildlife Conservation Act 1976 (NT) s 32.
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Territory Parks and Wildlife Conservation Act 1976 (NT) s 36.
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Territory Parks and Wildlife Conservation Act 1976 (NT) s 34.
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Northern Territory Legislative Assembly, Parliamentary Record No. 24, 8th Assembly 1st Session
(8 August 2000) <http://notes.nt.gov.au/lant/hansard/HANSARD8.NSF/4a3fld82a80923fl48255fc
e002cd98b/> (accessed 8 M a y 2001).
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to get people involved in local cooperative management agreements, but if a
unilaterally-imposed management program has predetermined conservation goals, they
m a y find little enthusiasm in the community.

The potential opportunities for biodiversity conservation are also limited by the fact th
management programs for wildlife are limited to a narrow single-species focus.
Cooperative management agreements can also only deal with habitat, ecosystem
vegetation and landscape conservation issues in relation to a species of wildlife that is
the subject of a management program. T h e Second Reading Speech anticipates that
management programs will be developed to support the commercial utilisation of
certain species such as crocodiles, cycads and Red-Tailed Black Cockatoos and the
conservation of selected endangered species.79 Negotiating separate management
agreements for each individual species m a y be necessary in some cases. However, there
are problems with using this approach to achieve the broader goals of biodiversity
conservation. It m a y become unnecessarily cumbersome and wasteful of scarce
resources. While some species have unique needs, it is clear that small riparian and
refuge areas could be managed in a w a y that would benefit m a n y species as well as
ecosystem processes. This could be achieved by focusing on the processes that threaten
a wide range of species in the one area.

Fortunately, a more flexible tool for voluntary conservation agreements on private land
provided in section 7 4 remains in the amended Act. However, the potential for section
74 to support ecosystem management has never been explored. It is disheartening that
this flexible tool for biodiversity conservation has been available for so long but never
used. T h e persistent focus on species conservation, apart from being inefficient, will
inevitably create difficulties in implementation associated with the definition of species
and conservation priorities as discussed in Chapter 2 Section I.

IV. M A N A G E M E N T PROGRAMS FOR THE COMMERCIAL UTILISATION
OF WILDLIFE
As discussed in Chapter 5, Section III, commercial utilisation of wildlife is not
currently a significant threat to the conservation of biodiversity in the Northern

79

Northern Territory Legislative Assembly, Parliamentary Record No. 24, 8th Assembly 1st Session
(8 August 2000) <http://notes.nt.gov.au/lant/hansard/HANSARD8.NSF/4a3fld82a80923fl48255fc
e002cd98b/> (accessed 8 M a y 2001). These species are already being harvested under management
programs developed prior to the 2000 amendments, as discussed below.
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Territory. For this reason issues associated with commercial utilisation such as the
sustainability of such utilisation, the cost of regulation and the sufficiency of ecological
knowledge will not be discussed in detail here.80 However, commercial utilisation of
does merit discussion in this thesis, as it has recently been promoted by the Northern
Territory Government as a tool to achieve the conservation of both species and habitats.

The Second Reading speech for the Territory Parks and Wildlife Conservation
Amendment

Act 2000 ( N T ) emphasises the use of management programs to support the

harvest of wildlife for commercial purposes.81 Prior to these amendments the Parks and
Wildlife Commission had already introduced a policy of encouraging landowners to
engage in the commercial utilisation of wildlife on their land. The goal of the Strategy
for Conservation through Sustainable Use of Wildlife in the Northern Territory®- is "to
enhance the conservation of Northern Territory plants and animals through the
development of programs incorporating their sustainable use." T h e Strategy proposes
that
the expectation that landowners will embrace conservation, at their o w n cost,
for no benefit to them, is at best unrealistic. The continuing loss of biodiversity
on private lands around the world supports this view.83
The "Guiding Principles" of the Strategy include the following:
• Economic benefits derived from using wildlife sustainably, create commercial
incentives for landowners to conserve wildlife and natural habitats and to cooperate with regulatory authorities pursuing conservation goals, (emphasis added)
• Landowners must be the key beneficiaries from any wildlife use that takes place
on their lands,

80

For a review of wildlife utilisation industries in Australia see Callister DJ and Williams L M ,
"Australia's native wildlife trade: scale, trends and impacts" in Bradstock R A , et al, Conserving
Biodiversity: Threats and Solutions (1995) Surrey Beattty & Sons, Chipping Norton N S W , 273. For
a general discussion of the issues see also Tisdell C, Biodiversity, conservation and sustainable
development: Principles and Practices with Asian Examples (1999) Edward Elgar Publishing,
Cheltenham U K , 49-60.
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Northern Territory Legislative Assembly, Parliamentary Record No. 24, 8th Assembly 1st Session
(8 August 2000) <http://notes.nt.gov.au/lant/hansard/HANSARD8.NSF/4a3fl82a80923fl48255fce
002cd98b/> (accessed 8 M a y 2001).
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Parks and Wildlife Commission of the Northern Territory, Strategy for Conservation through
Sustainable Use of Wildlife in the Northern Territory of Australia (1996).
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• Management programs that provide for wildlife use need to be adaptive; based on
the best available knowledge, and provide for regulation, monitoring, reporting,
review and adjustment,
• T h e unique relationship between Aboriginal people and wildlife is a special case
that must be safeguarded at all times. ^
Prior to 2000 amendment of the Territory Parks and Wildlife Conservation Act a
number of Trial Management Programs were introduced in accordance with this
Strategy. They included programs relating to the commercial use of crocodiles, black
cockatoos and cycad plants.
The first to be introduced was A Management Program for Crocodylus porosus and
Crocodylus johnstoni, effective for five years from 1996. & The A i m s and Objectives
of this management program assert that
This management program is directed at the long term conservation of crocodiles and their habitats throughout the Northern Territory. Crocodile
conservation on private lands will ultimately depend on the maintenance of
suitable wetland habitats in the face of competing forms of land use.
Management that provides for direct commercial gain by landowners from
such habitats will facilitate achieving these objectives86
However, it is also stated that public safety and the expansion of the crocodile export
industry are aims of the program.87

The crocodile industry is currently based on the harvesting of eggs and hatchlings tha
are then incubated and/or grown in farms or "ranches", as well as the capture of wild
juveniles and adults for raising in captivity. Crocodiles derived from captive breeding

84

Id, 2.
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Parks and Wildlife Commission of the Northern Territory, A Management Program for Crocodylus
porosus and Crocodylus johnstoni (1996). A s discussed in Chapter 4, export of crocodile products
could not proceed unless a management program was developed and approved under the Wildlife
Protection (Regulation of Imports and Exports) Act 1982 (Cth). The 1996 Management Program,
prepared by the Northern Territory Parks and Wildlife Commission, fulfilled the requirements of
the Commonwealth pursuant to this Act and the export of crocodile products was allowed to
proceed. A new Management Program for crocodiles in the Northern Territory has recently been
approved. N e w export quotas were gazetted on 10/2/99, but the details of the new program, which
will be administered by the Parks and Wildlife Commission of the Northern Territory, were not
publicly available at the time of writing.
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supplement crocodiles taken from the wild to farms and ranches. T h e Management
Program involves the selection of harvest areas according to the interest and
commitment of the relevant landholders, the availability of the local resource, and its
predicted capacity to sustain regular harvests. Harvest levels are set for each area and
permits to take crocodiles issued under the Territory Parks and Wildlife Act 1976 (NT).
The Management Program mentions the potential use of "regional management agreements or plans" to assist in the setting of harvest levels, but it does not give any details
as to what these agreements might involve.88 Given that crocodiles are a mobile species
it would seem that regional management with management objectives and covenants
jointly developed between government and landholders should be given a m u c h higher
priority in the Management Program.89

The Management Program does not suggest the use of negotiated agreements with
landowners to enforce conservation objectives. It relies solely on the market value of
the crocodiles to provide the incentive for habitat conservation. This is a weakness of
the Program. Even though crocodiles currently have a high market value, they are slow
to mature.90 If prices fall it m a y be more economically advantageous to a landholder to
kill and sell all the crocodiles on their property and replace them with a faster growing
or more valuable species that do not have the same habitat requirements.91 It is also
unlikely that landholders have the necessary ecological knowledge to manage wildlife
habitat successfully.92 The opportunities for biodiversity conservation are limited by
the single-species focus of this program. Ecosystem management that benefits
crocodiles m a y cause detriment to other species. This type of program must be backed
up by other conservation measures that target less 'valuable' species and other
biodiversity components.

88

Ibid.
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Davis R K , "Using markets to achieve wildlife conservation" " in Grigg G, Hale P and Lunney D
(eds), Conservation through Sustainable Use of Wildlife (1995) Centre for Conservation Biology,
University of Queensland 92, 97.
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Tucker A D , "Are sustainable harvest models relevant to Johnsone's crocodile? The role of
population simulations in adaptive management" in Grigg G, Hale P and Lunney D (eds)
Conservation through Sustainable Use of Wildlife (1995) Centre for Conservation Biology,
University of Queensland 151, 152.
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Tisdell C A , "Does the economic use of wildlife favour conservation and sustainability" in Grigg G,
Hale P and Lunney D (eds), Conservation through Sustainable Use of Wildlife (1995) Centre for
Conservation Biology, The University of Queensland 86, 87.
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A Trial Management Program for the Red-Tailed Black Cockatoo was introduced in
I997 93 This species was also chosen because of the high price that can be obtained for
live birds through the export market. Permission to export has not been obtained from
the Commonwealth, but the Northern Territory Government prepared this management
program in anticipation of future easing of export restrictions.94 O n e of the objectives
of the Program is to "link the development of the Northern Territory aviculture industry
to the conservation of wild bird populations."95 The Trial Management

Program for the

Red-Tailed Black Cockatoo states that landowners will be encouraged to agree to a
number of land management prescriptions in return for the right to harvest birds,
including:
• no clearing of native vegetation;
• no deliberate introduction of exotic plants (ie. pasture improvement); and
• adoption of appropriate fire regimes.96
The Management Program does not make this clear, but it appears that these management prescriptions m a y go beyond the needs of the black cockatoo and encompass
conservation measures to benefit other wild bird species.

Management prescriptions for each area will be developed on a case-by-case basis in
consultation with the landowners.97 This approach, which balances the grant of rights to
wildlife with ecosystem management responsibilities, is likely to lead to better
conservation outcomes than a program that relies solely on the market value of the
species to provide a conservation incentive. The harvester will also have to obtain the
necessary permits under the Act and pay royalties.98 T h e Commission reserved the
right to reduce or cease the harvest or change the harvest area if monitoring results
indicate any adverse effects on the wild population.99 In the 1997 M a n a g e m e n t
Program the Parks and Wildlife Commission admitted that there has been no detailed
research done on the ecology of the Red-Tailed Black Cockatoo in the Northern
Territory. However, it proposed that the commercial utilisation program will be linked
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Parks and Wildlife Commission of the Northern Territory, A Trial Management Program for the
Red-Tailed Black Cockatoo (Calyptorhynchus banksii) in the Northern Territory of Australia
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to future monitoring and research. 10° This is clearly intended as an exercise in adaptive
management as suggested in the Strategy.

Lack of ecological knowledge is also an issue in the first management program relating
to plants: A Management

Program for Cycads in the Northern Territory of Australia.101

S o m e species and populations of cycads are threatened by harvesting, land clearing and
current fire regimes. In the past, the Northern Territory Department of Primary Industry
and Fisheries promoted cycad eradication on pastoral land on the basis that cycads
could cause paralysis when eaten by cattle. Although this is no longer government
policy, m a n y pastoralists view cycads as a threat to cattle and seek ways to reduce or
eliminate them. The Parks and Wildlife Commission supports the commercial harvesting of cycads on pastoral leases as a w a y "to raise the profile of cycads and their
habitat".102 Unlike the above species, these plants are sold in the Australian domestic
market. The Management Program takes account of the lack of ecological knowledge of
cycads by suggesting that harvest areas will be limited to 1 0 % of the k n o w n range of
each species for the first five years. During this time research will be carried out to
study the impact of fire and harvesting on cycads and refine population models. 103
Unlike the Management Program for Red-Tailed Black Cockatoos, there is no proposal
to m a k e commercial harvesting of cycads conditional on pastoralists agreeing to certain
land management prescriptions; there is an assumption that commercial harvest will
benefit conservation by converting a 'pest' species to one that has some potential
monetary value. This m a y assist in the conservation of cycads. However, as with
crocodiles, the assumption that habitat conservation or other broad conservation
benefits will flow must be questioned in the absence of binding management responsibilities.

The repeated references in all of these documents to 'private landowners' ignores the
fact that outside of Aboriginal land the majority of landholders will be pastoral lessees.
These lessees are treated as if they were owners of freehold tenure w h o have no legal
responsibility for conservation. In fact, their tenure incorporates a duty to conserve the
land and its resources, as discussed in Chapter 6. Lessees must adhere to the conditions
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of their leases, which include a duty to conserve features of environmental or ecologic
significance.104 Lessees are also under a general legislative duty to prevent the
degradation of the natural resources of the land.105 These conservation duties are
admittedly too vague to be of m u c h use in the conservation of particular species, but to
ignore them in the formulation of wildlife conservation policy is to perpetuate a culture
of blindness to the responsibilities that come with the property rights of pastoral lessees.

The rights of Indigenous people in relation to wildlife on pastoral leases are also not
acknowledged in any of the existing management programs. A s discussed in Chapter 7,
Indigenous people m a y have native title rights or rights to use wildlife protected by the
Pastoral Land Act 1992 (NT). Commercial use of wildlife by a pastoral lessee m a y
interfere with Indigenous subsistence use (assuming the lease is not held by those
Indigenous people). It m a y also exclude Indigenous people from participating in
commercial use of wildlife themselves. The existing policy and management programs
inequitable give priority to the leaseholder over other existing or potential users of the
resource.

V. M A N A G E M E N T PROGRAMS FOR THE CONSERVATION OF
THREATENED SPECIES AND ECOLOGICAL COMMUNITIES
A. UNDER NORTHERN TERRITORY LEGISLATION
Prior to the 2000 amendments to the Territory Parks and Wildlife Conservation Act, an
animal could be declared a "specially protected animal.106 There was no mention in the
legislation of threatened or endangered species. In 1996 the Parks and Wildlife
Commission released A Strategy for the Conservation of Threatened Species and
Ecological Communities

in the Northern Territory of Australia.,107 T h e goal of the

Strategy is:
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T o enable those species and ecological communities threatened with extinction
to survive and prosper in their natural habitats, and to minimise the chance of
more species and communities becoming threatened.108
The Guiding Principles of the Strategy emphasise:
• an informed and involved public;
• the role of National Parks;
• the importance of managing threatening processes;
• the need for detailed ecological knowledge;
• the need for management at the landscape level;
• that priority will be given to species and ecological communities with a high
probability of extinction, and those that are unique to the Northern Territory;
• that priority will be given to management strategies that are cost effective and
offer the best prospects of success.109

The Strategy states that 85 vertebrates and 128 plants are possibly threatened or insufficiently k n o w n in the Northern Territory, but does not identify them.110 In this Strategy
the Parks and Wildlife Commission commits itself to preparing Management Programs
for the recovery of species and ecological communities threatened with extinction. T w o
such management programs were released with the Strategy. The Greater Bilby and the
palm Ptychosperma blesseri were selected out of the m a n y possible candidates.111 T h e
Parks and Wildlife Commission have released no further management programs since
1996.

The Greater Bilby was distributed throughout the arid and semi-arid parts of the
Northern Territory including large areas under pastoral lease. B y the late 1960s it had
disappeared in the southern parts of the Territory but was still present on a number of
pastoral stations in the vicinity of Alice Springs. T h e species is n o w patchily distributed
over only 3 0 % of its former range and is almost entirely restricted to Aboriginal lands.
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Sparse populations occur on pastoral land in the northern desert regions of the Norther
Territory. While the Program does not identify pastoralism as a direct threat, aspects of
pastoral land management are implicated. T h e M a n a g e m e n t Program for the Bilby
states that
on a broad scale, the present distribution associates well with the absence of the
introduced European rabbit and R e d Fox, and in areas where pastoralism is
absent or grazing intensity is low.112
Other threatening processes include altered patterns of fire, introduced pasture species
and altered water regimes.113 The Management Program for the Greater Bilby states
that "efforts will be made to enter into joint management agreements with pastoral
lessees for the conservation of Bilbies under section 7 4 of the Territory Parks and
Wildlife Conservation Act".m The Management Program also commits the Parks and
Wildlife Commission to undertaking research to improve understanding and
management of the Bilby. It notes that monitoring of Bilby populations is an important
part of the management program, but concedes that this will be very difficult due to the
burrowing habits and wide dispersal of the species.115

Ptychosperma bleeseri is a slender clumping palm endemic to rainforests in a small
area to the east of Darwin. O f eight wild populations, five occur on either freehold or
pastoral leasehold land. The remaining three populations occur within Black Jungle
Conservation Reserve. The Management Program for this species states that management measures to control such threatening processes as fire, weeds, and feral and
domestic herbivores, will be introduced "in consultation with landholders". It is also
stated that voluntary agreements under section 7 4 of the Territory Parks and Wildlife
Conservation Act are to be used "where appropriate".116 N o agreements under section
74 have been made in relation to either species.

In relation to the landscape-scale management of threatening processes the Strategy fo
the Conservation of Threatened Species and Ecological Communities emphasises the
threat posed by feral animals and fire. There is only one mention of the threat posed by
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pastoralism: the Commission undertakes to "research the threats posed to granivorous
birds and other fauna and flora by the combination of fire and grazing by feral and
domestic herbivores".117 However, the Strategy does mention the need to negotiate
voluntary agreements with landholders, "especially in relation to the management of
essential habitats, and the control of fire, weeds and feral animals."118

The recent amendments to the Territory Parks and Wildlife Conservation Act now
provide a greater range of legislative tools for the conservation of endangered species.
Management programs such as those discussed above can be formally m a d e under
section 32. Cooperative management agreements and the declaration of areas of essential habitat are potentially important new tools for species conservation. However, a lot
more could have already been done in using voluntary agreements under sections 73
and 7 4 and yet this did not happen. This history of empty political rhetoric and underutilised conservation legislation does not generate m u c h cause for optimism.

The reference to the conservation of ecological communities in the Strategy has not
been supported by n e w provisions in the amended Territory Parks and Wildlife
Conservation Act. There is no mention of ecological communities in the Act and
management programs m a d e under the new section 32 can only be m a d e in relation to
species of wildlife, not ecological communities or ecosystems. Section 7 4 remains in
the Act as a broader conservation tool that could potentially be used for the purpose of
conserving threatened ecological communities, but this use seems unlikely. The fact
that section 7 4 has not been used to date and the absence of n e w provisions suggests
that there has been a decision to back away from this aspect of biodiversity conservation. Perhaps the difficulty in defining ecological communities was a factor in this
decision.

B. UNDER COMMONWEALTH LEGISLATION
As discussed in Chapter 3, Section IV, the Northern Territory legislation relating to
species conservation is backed up by the provisions of the Environment Protection and
Biodiversity Conservation Act 1999 (Cth). This Act prohibits certain actions in relation
to listed threatened species, ecological communities and migratory species. Critical
habitat of threatened species and ecological communities can also be protected.
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Parks and Wildlife Commission of the Northern Territory (1996), above n 107,12.
Id, 15.

266
However, this regulation only applies to "Commonwealth areas". Land under pastoral
lease in the Northern Territory would not c o m e within the definition of C o m m o n w e a l t h
area unless the pastoral lease was held by the Commonwealth. This significantly limits
the protection afforded by this legislation.
However, the Environment Protection and Biodiversity Conservation Act 1999 (Cth)
m a y still contribute to biodiversity conservation on pastoral lands in a n u m b e r of
respects. Firstly, actions that are likely to have a significant impact on a nationally listed
threatened species or ecological community are subject to an environmental assessment
and approval process.119 Subject to some exceptions, these actions are prohibited
without such approval.120 A n action includes a project, development, undertaking,
activity, or a series of activities.121 However, a lawful continuation of a use of land that
was occurring immediately before the c o m m e n c e m e n t of this act is not an action.
Therefore, the lawful, continuing actions of a pastoral lessee will not be subject to this
environmental assessment and approval process even if they have a significant effect on
a listed threatened species or ecological community. In fact, as the evidence in Chapter
5 Section III demonstrates, the impact of pastoralism is quite likely to be the most
serious threat to some species. However, it is possible that intensification of use of
pastoral lease land, or diversification of the land use, m a y trigger the requirement for
assessment and approval under this Commonwealth Act. A n enlargement, expansion or
intensification of a use of land will be an action that triggers the assessment and
approval requirements.122 In relation to the other main threats to biodiversity in the
Northern Territory rangelands (weeds, feral animals and fire) it is usually inaction
rather than action that threatens biodiversity. The environmental assessment provisions
of this legislation are therefore not well adapted to m a k e a significant contribution to
biodiversity conservation on these lands.

Secondly, the Commonwealth must make a recovery plan for each listed threatened
species and ecological community. The Commonwealth must seek the cooperation of
the Northern Territory Government with a view to jointly implementing recovery plans
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that apply to species and communities that occur outside Commonwealth areas.123 The
time frames for the making of recovery plans vary depending on the categorisation of
the species or community and whether it occurs partly in a Commonwealth area or
wholly outside a Commonwealth area. In the case of species or communities that occur
wholly outside Commonwealth areas a plan must be m a d e "as soon as reasonably
practicable" after listing.124 The Minister m a y m a k e a plan jointly with the Northern
Territory Government or m a y adopt a recovery plan m a d e by the Territory. Presumably
this would allow the adoption (as recovery plans) of management programs for
threatened species m a d e under section 35 of the Territory Parks and Wildlife Act. A
recovery plan under the Environment Protection and Biodiversity Conservation Act
1999 (Cth) must provide for
the research and management actions necessary to stop the decline of, and
support the recovery of, the listed threatened species or listed ecological
community concerned so that its chances of long-term survival in nature are
maximised.125

These provisions add significantly to the opportunities for biodiversity conservation i
the pastoral lands of the Northern Territory, as the responsibility for conservation is
shared between two governments rather than one. The resources at the disposal of the
Commonwealth will be very m u c h needed in the implementation of species conservation laws. The Commonwealth provisions relating to recovery plans m a y to lead to
better outcomes than those under Northern Territory law as they include requirements
for public consultation and in some cases set statutory time frames for the making of
plans. If all interested parties are consulted, the process of preparing a recovery plan
could be a valuable opportunity for sharing information and reaching agreed goals for
conservation.
However, given that most of the protective provisions of the Environment Protection
and Biodiversity Conservation Act are limited to Commonwealth land, the Act does not
make clear h o w implementation will proceed if the management actions specified in
recovery plans apply to pastoral lease land. Implementation will rely primarily on
voluntary conservation agreements under C o m m o n w e a l t h or Northern Territory
legislation. The Commonwealth provisions are set out in Chapter 5, Part 14 of the
Environment Protection and Biodiversity Conservation Act. Such conservation agree-

Environment Protection and Biodiversity Conservation Act 1999 (Cth) Division 5, Subdivision A.
Environment Protection and Biodiversity Conservation Act 1999 (Cth) s 273.
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ments m a y "require the owner to carry out specified activities or do specified things that
promote the conservation of biodiversity."126 This recognition of the likely need for
active management is a significant opportunity for biodiversity conservation. A s part of
such an agreement the Commonwealth can be required to provide financial assistance
but the owner m a y also have to m a k e a financial contribution.127 O n e significant
limitation of the Commonwealth provisions regarding such conservation agreements is
that they m a y be m a d e between government and landholders in relation to public land
without public input or scrutiny.128 N o conservation agreements under the Environment
Protection and Biodiversity Conservation Act 1999

(Cth) had been m a d e for the

Northern Territory at the time of writing.
The only recovery plan currently in place under the Environment Protection and
Biodiversity Conservation Act for a Northern Territory species, the Central Rock-Rat,
was jointly m a d e with the Northern Territory Parks and Wildlife Commission. Very
little is k n o w n about this species and the causes of its decline. Although grazing by
stock is listed as a possible current threat, no management actions to abate this threat
are suggested. A n inappropriate fire regime is also a possible cause of the species'
decline. In this plan the Commission has taken on the responsibility for implementing a
fire management strategy. In relation to off-park fire management, staff of the Parks
and Wildlife Commission will seek the permission of the landowner and light the fire
themselves.129
Thirdly, the Environment Protection and Biodiversity Conservation Act 1999 (Cth)
provides for the listing of key threatening processes. A process is a threatening process
if it threatens the survival, abundance or evolutionary development of a native species
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or ecological community. 13° T h e Minister has the discretion to m a k e a threat abatement
plan if he or she believes that it is a "feasible, effective and efficient w a y to abate the
process."131 T h e plan must provide for the research and management actions necessary
to reduce the key threatening process to an acceptable level.132 This aspect of the Act
will also provide important opportunities for biodiversity conservation. A number of
threatening processes have been identified133 and threat abatement plans have already
been m a d e that are relevant to pastoral land in the Northern Territory. These include
plans relating to feral goats, rabbits, cats and European foxes.134

It is interesting to note that these threat abatement plans each relate to the threat posed
by a single species of feral animal. A s discussed in chapter 5 Section III, the most
serious current threat to biodiversity (including endangered species) in the Northern
Territory rangelands is pastoralism. This has not yet been identified as a threatening
process. Land clearing was identified as a nationally threatening process in 2001 but is
not a significant threat in the rangelands of the Northern Territory and as yet no threat
abatement plan has been developed.

An example of a threat abatement plan that has implications for conservation on
pastoral lease land in the Northern Territory is the Threat Abatement Plan for Predation
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by Feral Cats.™ It notes that in the Northern Territory feral cats are a k n o w n threat to
the Greater Bilby. Implementation of local control plans in areas identified as critical
habitat for this and other threatened species is identified as a top priority. C o m m o n wealth funding will be m a d e available to support projects involving local feral cat
control on public and private land. Regional control plans, developed and implemented
by regional organisations, community groups and conservation agencies are proposed to
provide protection to a number of threatened species or provide a substantial expansion
of suitable habitat for them. N o regional control plans are yet proposed for the Northern
Territory. T h e Plan also recommends the identification of incentives to promote and
maintain on-ground feral cat control on private and leasehold lands that contain
populations of endangered species. If fully implemented this Threat Abatement Plan
could be a significant opportunity for species conservation and m a y provide a model
process of cooperative and inclusive goal setting and planning for conservation that
could be adapted for more general biodiversity conservation.

VI. FERAL ANIMAL M A N A G E M E N T UNDER NORTHERN TERRITORY
LAW
Pursuant to Division 4 of Part IV of the amended Territory Parks and Wildlife
Conservation Act the Minister may, by notice in the Gazette, declare a species of animal
to be a feral animal.136 If the Minister is of the opinion that wildlife, an area of habitat,
an ecosystem, vegetation or landscape is threatened by the presence of a feral animal
she or he m a y declare it to be a "feral animal control area".137 Pursuant to section 4 9
the Director may, by notice in writing, require the owner or occupier of land in a feral
animal control area to undertake specified measures for the control or eradication of the
feral animal. The burden this places on landholders can be lessened by the provision of
materials, equipment, labour or other assistance by the Director.138 Conservation
officers employed by the Parks and Wildlife Commission m a y enter a feral animal
control area at any time and do anything necessary for the investigation, control or
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eradication of a feral animal in the area.139 Apart from the n e w definition of feral
animal, these provisions are substantially the same as those in the Act prior to 2000.

Feral animals can now be the subject of management programs made under the new
section 32 and cooperative management agreements under section 35. T h e Principles of
Management established by section 31 state that feral animals are to be managed in a
manner that "reduces their population and the extent of their distribution in the
Territory" and "controls any detrimental effect they have on wildlife and the land". This
indicates a fundamental shift in legislative objective. Historically, the laws requiring the
extermination of 'pest' species were aimed at protecting agricultural and pastoral
production, not wildlife or the land. The legislative recognition of the threat posed by
introduced animals to wildlife and the land is a positive development for biodiversity
conservation and a far more suitable goal for a wildlife conservation law than the
protection of pastoral activities!

However, the legislative requirement that feral animal populations must be reduced
throughout the Territory m a y be inappropriate in some circumstances. There m a y be
circumstances where feral animal populations can be stabilised through regular culling
at a level that has no significant impact on wildlife and the land. These stable
populations could be an important resource for some communities, both for food and to
generate income. This resource m a y be particularly important for Indigenous c o m m u nities living on pastoral leases. There is ample evidence of the consumptive use of feral
animals such as rabbits, camels, donkeys and cats by people in Central Australia and the
incorporation of this use into Aboriginal law and custom. 140 In fact, the extinction of
m a n y indigenous animals early in the last century forced people to use feral animals to
meet their subsistence needs.141 T h e resource is not wasted and users have a clear
interest in active management. Research would have to be conducted to determine
appropriate population levels for feral species so that biodiversity is not threatened.

It is potentially beneficial to biodiversity conservation that agreements for the management and control of feral animals can be supported by financial assistance. This is an
appropriate recognition that feral animal control requires positive management actions
for the benefit of the broad public interest. T h e control of these animals m a y also
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benefit the pastoral activity by reducing or preventing land degradation. This can be
taken into account in such agreements. While the legislation makes equitable costsharing possible, this is no guarantee that government will allocate sufficient funds to
feral animal control measures or choose to distribute them in an equitable manner.

Management programs could be used to set goals and coordinate feral animal control on
a regional basis as suggested in the Threat Abatement Plan for Predation by Feral Cats,
discussed above. This is essential in the Northern Territory where m a n y pastoral
properties are not fully fenced, m a y be adjacent to unfenced Aboriginal land or National
Parks, and where environmental barriers to the spread of such species do not exist.
Cooperative effort between landholders and all relevant Government agencies and
stakeholders will be required. A s discussed in the next chapter, this has already been
recognised in the Victoria River District where a cooperative pilot project is underway
to control feral donkeys.142 A s discussed in Section III above, it is a weakness of the
Territory Parks and Wildlife Conservation Act 1976 (NT) that management programs
do not provide for all interested parties to participate in the formulation of the program.
The more involved landholders are in the formulation of management plans, the more
likely they are to be committed to their implementation.

There is some overlap between the Territory Parks and Wildlife Conservation Act 1976
(NT) and the Pastoral Land Act 1992 ( N T ) in relation to the control of feral animals.
The punitive provisions of both Acts that can be used to require landholders to control
feral animals are legislative tools of last resort. They m a y be necessary to deal with
those pastoralists w h o ignore their land management responsibilities. Even in these
circumstances a 'big stick' approach m a y not be useful. It is not likely to foster the
long-term co-operation that feral animal control requires and m a y produce or reinforce
a culture of anti-conservation resentment.

VII. W E E D M A N A G E M E N T
The law relating to weed management has not changed significantly since 1962 when
the Noxious Weeds Ordinance (NT) was passed. The Noxious Weeds Act 1962 ( N T ) (as
it is n o w k n o w n ) provides that the Minister may, by notice in the Gazette, declare a
plant to be a noxious weed. There are three classes of noxious weed under the Act:

Parks and Wildlife Commission of the Northern Territory, Annual Report for the Year Ended 30
June 2000, 54.
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Class A : for which "it is necessary to eradicate the plant",
Class B: for which "it is desirable to control the growing and spread of the plant",
Class C: for which "it is desirable to control the introduction of the plant into the
Territory."143
The legislation is very simple and follows the basic model consistently adopted for pest
control since the earliest days of colonisation in South Australia. T h e Minister m a y
issue a notice requiring an owner, lessee or occupier of land to eradicate a Class A
weed, control a Class B weed, or destroy hay or fodder containing a weed of any
Class.144 W h e r e such a notice has been given, the Minister m a y provide materials or
equipment, labour or such other assistance as is considered necessary or desirable to
carry out the measures of eradication or control.145 If a person fails to carry out a
notice, the Minister m a y authorise someone to carry out the work and then sue for
recovery of the cost.146

It is a positive feature of this legislation that the cost of weed control can be shared
between landholders and government. This legislation lacks tools that could support the
integrated and strategic management of weeds at a landscape scale. A more efficient
approach to weed management would focus on area or regional management rather than
species-by species management. 147 It also fails to provide a framework for negotiating
the long-term division of responsibilities for weed management. M o r e than a single
control action will be required; as with feral animal control, active management and
monitoring is necessary. All of these deficiencies in the existing legislation are
recognised in the The Northern Territory Weeds Management

Strategy

1996-2005

published in 1996.148 T h e recommendations of this Strategy in relation to legislative
reform have not yet been implemented.
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VIII. F I R E M A N A G E M E N T

The long title of the Bushfires Act 1980 (NT) states that it is an Act relating to "t
prevention and suppression of bushfires". The establishes the Bushfires Council to
advise the Minister on measures to be taken to "prevent and control bushfires"149 and
divides the Northern Territory into "fire control regions", each with a Regional
Bushfires Committee. 150 There are currently nine fire control regions declared.151 Each
Regional Committee is charged with the responsibility of preventing and controlling
bushfires in its fire control region.152 The legislative tools provided in the Bushfires Act
for fire management include the declaration of geographic areas as "fire protection
zones", "fire danger areas" and "fire ban areas", each giving different levels of control
over fire activity.153 Within these areas the use of fire is regulated, with certain actions
relating to fire prohibited, others permissible and some permissible with a permit.154
Fire protection zones are declared permanently around urban areas, while fire danger
areas and fire ban areas are temporary declarations.155

In practice, the Bushfires Council has adapted its functions and has moved beyond the
legislative mandate of the prevention and control of bushfires towards the active use of
fire.156 The Bushfires Council n o w defines its objective as follows:
Protect life, property and the environment from the threat of wildfire and to
maintain natural resources, including native ecosystems and productive lands,
by the application of appropriate fire regimes.157 (emphasis added)
However, there is nothing in the legislation to support these broad objectives. 'Wildfire'
has become the threat that the Council feels a duty to prevent and control, rather than
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"bushfires", a term used but not defined in the Act. 158 O n e of the major programs
conducted by the Bushfires Council is "aerial controlled burning" which involves
annual dropping of incendiary capsules from aircraft over large areas of the Northern
Territory and including all land tenures. This is done at the request of landholders w h o
are required to meet 5 0 % of the cost.159

There is no mention of Indigenous fire management practices in the Bushfires Act 1980
(NT). In fact, the Act imposes a statutory obligation on owners and occupiers of land to
immediately control fire on their land if it is likely to spread to other land.160 This m a y
be inconsistent with traditional burning practices. In addition, when specific declarations are m a d e under Part III of the Bushfires Act, such as the declaration of a fire ban
or fire danger area, traditional Aboriginal burning m a y be outlawed. Traditional
Aboriginal burning m a y be a legally enforceable right when it takes place as an exercise
of native title rights or protected by the reservation contained in the Pastoral Lands Act
1992 (NT). 1 6 1 These laws provide some space for traditional burning but this m a y not
be clear to people in practice. For example, a Bushfires Council sign on the road from
Bulman to Katherine (which runs through Aboriginal land and pastoral lease land)
reads: " N o lighting of fires during fire danger periods. Penalty $1000 or 6 months
imprisonment." A senior landowner from this region has stated that his people took the
sign very seriously and interpreted it to m e a n that people should stop following
traditional burning practice or face jail.162
In recent years there has been a greater recognition by the Bushfire Council of the
significance of traditional Aboriginal burning practices as a land management tool. This
is m a d e clear in a policy document recently published by the Bushfires Council:
Aborigines burned the country for m a n y reasons. These included hunting,
communication, horticulture, and ease of travel and for ceremonies. T h e effect
was a system of opportunistic burning techniques which controlled the buildup
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Hughes C (1995) above n 154, 39-40.
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Bushfires Council of the Northern Territory, Bushfire Management in the Northern Territory
<http://www.nt.gov.au/bfc/bushfire.htm> (accessed 6 September 1999).
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Bushfires Act 1980 (NT) s 49.
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Aboriginal Land Rights (Northern Territory) Act 1976 (Cth) s 71, Native Title Act 1993 (Cth) s 211,
Pastoral Land Act 1992 (NT) s 38(l)(n). For a full discussion of these provisions see Hughes C
(1995), above n 154,40-44. See also discussion in Chapter 7 Sections I and III.
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Cooke P, "Fire Management on Aboriginal lands in the Top End of the Northern Territory"
Unpublished paper (1999) Obtained from author at Northern Land Council, P O Box 42921,
CasuarinaNT0801.
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of fuel, thereby reducing the incidence of large intense fires. Their activities
resulted in a mosaic of growth in terms of stages and types of vegetation
development, which provided a range of food sources and habitats both for
themselves and for the animals they hunted.163

IX. CONCLUSION
The amended Territory Parks and Wildlife Conservation Act 1976 (NT) is certainly
better adapted to the task of biodiversity conservation than previous versions of the Act.
The approach taken to species conservation is more sophisticated, with n e w principles
of management and protection of areas of essential habitat standing out as significant
improvements. The n e w provisions relating to management programs and cooperative
management agreements are also potentially beneficial to biodiversity conservation.
Well managed programs for wildlife utilisation could have conservation benefits if
cooperative agreements are used to ensure appropriate habitat management takes place.

While species conservation has certainly been enhanced by the 2000 amendments, the
potential opportunities for biodiversity conservation are also limited while species
remain the focus of the legislation. Firstly, the emphasis of the Act remains on prohibitions relating to taking of plants and animals and a licensing system. This emphasis is
still not well adapted to tackling the main threats to biodiversity on pastoral lands. M o r e
emphasis needs to be given to measures that impact on pastoral land use. Cooperative
agreements for ecosystem management and habitat protection on pastoral lands will be
essential for biodiversity conservation. The species-by-species approach to conservation
promoted with the recent amendments seems a very inefficient use of resources and
neglects ecosystem and landscape scale measures. The one section of the Act that could
potentially be used to support ecosystem management measures, section 74, has been
sadly overlooked. The fact that it remains in the amended legislation provides the
potential for future opportunities for biodiversity conservation, although provisions that
era specifically directed towards cooperative ecosystem management

rather than merely

protection would be more effective.

The introduction of management programs that set strategic goals for feral animal
management is n o w possible after the 2000 amendments to the Territory Parks and

Bushfires Council of the Northern Territory, Bushfire Management
in the Northern Territory
<http://www.nt.gov.au/bfc/bushfire.htm> (accessed 6 September 1999).
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Wildlife Conservation Act 1976 (NT). This is a significant improvement in the
legislation. However, it is disappointing that the Act does not provide for an inclusive
process for the formulation of these management programs or those for wildlife
utilisation or species conservation. Feral animal control is n o w well supported by the
Environment Protection and Biodiversity Conservation Act 1999 (Cth) through the use
of threat abatement plans.

The Northern Territory legislation relating to weeds and fire management remains
simple and outdated. A s with the wildlife conservation laws, there is a need to m o v e
away from a focus on prohibition and control towards flexible arrangements that will
support active management of the landscape. The responsibilities of landowners for the
control of feral animals, weeds and their use of fire need to be more clearly determined.
There must also be adequate financial, technical and educational support where
landholders are required to manage in a w a y that promotes the public interest in
biodiversity conservation rather than their o w n private interests.

Chapter 9

INITIATIVES IN REGIONAL PLANNING
AND LAND MANAGEMENT

The interdisciplinary perspectives examined in Chapter 2 point towards the need for an
inclusive process to determine the goals for biodiversity conservation in each
environmental and social context. This is supported in the National Strategy for the
Conservation of Australia's Biological Diversity discussed in Chapter 3. T h e Strategy
adopts strategic planning as one of the preferred mechanisms for achieving biodiversity
conservation. It suggests that within each State or Territory integrated, strategic
planning should be done on a bioregional basis, incorporating flexibility and
community participation. The proposal for bioregional planning has been picked up in
the Commonwealth Environment Protection and Biodiversity Conservation Act 1999.
Section 176 empowers the Minister to prepare bioregional plans for C o m m o n w e a l t h
areas and to cooperate with State and Territory governments to prepare bioregional
plans for bioregions not wholly within Commonwealth areas. Bioregional plans m a d e
pursuant to this section m a y include provisions relating to the components of biodiversity, economic and social values, objectives for biodiversity conservation, tools to
achieve those objectives, mechanisms for community involvement in plan implementation, monitoring and review. Where a plan has been m a d e the Minister must have
regard to it in making decisions under the Act to which the plan is relevant. N o bioregional plans relating to land in the Northern Territory have yet been prepared under this
legislation.
Recent policy documents relevant to land management and conservation of the
Northern Territory rangelands also emphasise the need for regional planning.1 For
example, the National Principles and Guidelines for Rangeland Management

published

in 1999 strongly recommend the development of regional planning processes as central

Policy documents that support regional planning in the rangelands that is strategic, broad-based and
participatory include: Australian Science and Technology Council, Research and Technology in
Tropical Australia and their Application to the Development of the Region: Final Report (1993)
A G P S , Canberra; National Natural Resource Management Task Force, Managing
Natural
Resources in Rural Australia for a Sustainable Future: A Discussion Paper for Developing a
National Policy (1999) Agriculture Fisheries and Forestry, Canberra.
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in achieving the vision and goals of sustainable rangeland management. This document
emphasises that primary responsibility for the development of such processes lies with
the rangeland communities but necessarily involves all levels of Government as well as
local businesses and environmental and community groups.2

The Northern Territory Parks Masterplan, published in 1996 recommends that
"detailed conservation planning is probably best achieved at a regional level, where all
relevant stakeholders can contribute meaningfully."3 It is proposed that Regional
Masterplans will be developed as part of a process of bioregional planning that is being
developed by the Parks and Wildlife Commission of the Northern Territory.4 This
initiative in bioregional planning is discussed below.

The scientific knowledge of the rangeland ecosystems and the current threats to biodiversity in these lands, discussed in Chapter 5, also suggest the need for a regional or
landscape-scale approach to biodiversity conservation. Ecologists John Woinarski and
Peter Whitehead encapsulate the current thinking:
The pervasiveness and extent of management problems, the continuity of many
environments across vast areas, and the self evident futility and triviality of
attempting to solve purely local problems, have led most research and
management issues to be focussed at the landscape scale.... W e are embracing
landscape ecology, not because of its fashionable novelty, but by necessity.5
One of the most obvious reasons why a regional approach to biodiversity conservation
is essential for the Northern Territory is the importance of regional mobility in the
ecology of m a n y animal species. M a n y species and species assemblages are dependent
on movement throughout large landscapes. For example:

2

Commonwealth of Australia, Australian and N e w Zealand Environment and Conservation Council
and Agriculture and Resource Management Council of Australia and N e w Zealand, Managing
Australia's Rangelands, National Principles and Guidelines for Rangeland Management (1999)
Commonwealth of Australia.

3

Parks and Wildlife Commission of the Northern Territory, Northern Territory Parks Masterplan,
Towards a future secured (1996) Parks and Wildlife Commission of the Northern Territory,
Darwin, 101.

4

Ibid.

5

Woinarski J C Z and Whitehead PJ, "Conservation management at a landscape scale in northern
Australia - coping with uncertainty and change" unpublished paper, copy with author.
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• The diversity and survival of scattered rainforest patches in the tropical savannas i
dependent on the regional m o v e m e n t of vertebrate frugivores, especially fruit
bats.
• Magpie Geese populations fluctuate dramatically and are chaotically rearranged
across the landscape in response to broad-scale rainfall variability and local
patchiness of rainfall events.
• Nectivorous birds have complex seasonal patterns of m o v e m e n t as they track
flower production across substantial regions.
• Populations of vertebrates in the arid zone m a y contract to small isolated refugia
during dry periods. In good years these areas m a y serve as sources to replenish
populations across massive geographic areas and the geographic range of species
m a y be dramatically altered.6

A regional approach is also required if ecosystem processes are considered as the foci
for biodiversity conservation. T h e dependence of isolated rainforest ecosystems on
migrating populations of fruit bats provides a clear example of a regional ecosystem
process. Fire is an ecosystem process that can often affect a large area as it sweeps
across the landscape and across land tenures. A s discussed in Chapters 5 and 8, the
threat posed to biodiversity by weeds and feral animals also require regional management due to their ability to spread and recolonise freely across the vast, barrier-free
landscapes of the Northern Territory.

This chapter will critically examine the legal framework available for planning and lan
management at a regional level in the Northern Territory. Examples will be given of
regional planning exercises that have included pastoral lands and a mix of other land
tenures in a region. I will examine h o w planning can overlay a mix of land tenures in a
region and possibly also provide a framework for tenure reform and the reallocation of
resource rights. S o m e of the plans examined in this chapter have been m a d e pursuant to
a particular statute but others have no legislative basis. While biodiversity conservation

Woinarski JCZ, Whitehead PJ, B o w m a n D J M S and Russell-Smith J, "Conservation of mobile
species in a variable environment: the problem of reserve design in the Northern Territory,
Australia" (1992) 2 Global Ecology and Biogeography Letters 1-10. See also Reid J and Fleming
M , "The conservation status of birds in arid Australia" (1992) 14(2) Rangeland Journal 61 at 80;
Johnson K, Burbidge A A and McKenzie N L , "Australian Macropodoidea Status, causes of decline
and future research and management" in Grigg G, Jarman P and H u m e I (eds), Kangaroos
Wallabies and Rat Kangaroos (1989) Surrey Beatty and Sons, Sydney 641, 649; and Morton SR,
Short J and Barker R D , Refugia for Biological Diversity in Arid and Semi-Arid Australia (1995)
Biodiversity Series, Paper No. 4, Commonwealth of Australia, Department of Environment, Sport
and Territories.

ch 9

Regional Planning

281

has not been the focus of any regional planning to date, this chapter will consider
whether current models can be adapted for this purpose, or whether institutional barriers
exist.

In addition to the examples discussed in this chapter, planning is occurring in the
Northern Territory that is exclusively development driven, such as that associated with
the expansion of the Ord Irrigation Project and development proposals for the Ti Tree,
Sturt Plateau and Katherine-Daly River regions.7 While these developments are
proposed on land that was formerly pastoral land, these regions have n o w been set aside
for agricultural and horticultural land use. It is outside the scope of this case study to
consider these examples in detail.

I. REGIONAL PLANNING UNDER THE NORTHERN TERRITORY
PLANNING ACT
Planning law in the Northern Territory has been in a state of perpetual review since at
least 1989. A 1989 Discussion Paper on the revision of the previous planning legislation, the Planning Act 1979 (NT), discusses the history of this planning system and
sheds light on its current form.8 The Discussion Paper describes the w a y planning in the
Northern Territory developed with two tiers of planning administration. T h e Planning
Authority exercised a local planning function not dissimilar to municipal councils
elsewhere in Australia. T h e Northern Territory Department of Lands and Housing
carried out a strategic and regional planning function under the 1979 Act. 9 Section 6 6 A
of the 1979 Act provided that the Minister could "publish in such a manner as he sees
fit, what, in his opinion, are the planning and development objectives of the Territory".
Strategic plans m a d e under section 6 6 A were often called "land use structure plans".10
Strategic planning included the preparation of long-range plans for urban areas such as
the Darwin Regional Land Use Structure Plan 1990.

7

Northern Territory Department of Lands Planning and Environment, Annual Report 1997-98
<http://www.lpe.nt.gov.au/DLPE/about/annual/97-98/default.htm> (accessed 9 September 1999).

8

Northern Territory Government, A Discussion Paper on the Proposed Revision of the Planning Act
(July 1989).

9

Id, 4.

10

See for example, the Northern Territory Department of Lands and Housing, Alice Springs Regional
Land Use Structure Plan (1989) Northern Territory Department of Lands and Housing, Darwin;
and the Northern Territory Department of Lands and Housing Litchfield Land Use Structure Plan
(1990) Northern Territory Department of Lands and Housing, Darwin.
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The Planning Act 1979 (NT) was repealed and replaced by the Planning Act 1993 (NT).
The 1993 Act provided for the making of zoning plans by the Northern Territory
Planning Authority, called 'land use control plans' (often referred to as 'control plans'),
and a process for development applications.11 The Planning Authority functioned as a
consent authority under land use control plans and provided advice to the Minister on
the administration of the Act. 12 The Planning Authority was separately constituted for
each major urban area where a land use control plan existed, with three 'Territory
members' (who sat for all areas), and three local members. 13 Land use control plans
were mainly used for urban areas, the urban/rural fringe and isolated Aboriginal
communities.14 A s such, land use control plans only cover a very small proportion of
the total land area of the Northern Territory.
Following the introduction of the Planning Act 1993 (NT) the Department of Lands,
Planning and Environment took up the task of regional and strategic planning with the
principal mechanism being the declaration of 'land use objectives' under section 8.
Instruments m a d e under section 6 6 A of the 1979 Act were saved as land use objectives
under the Planning Act 1993. The 1993 Act provided a flexible tool for planning across
the vast areas of land that remain outside the areas covered by land use control plans.
Flexibility was paramount; the Act did not specify the purpose of this planning tool and
left the content and form of land use objectives entirely at the discretion of the Minister.
The Department of Lands, Planning and Environment has described the function of land
use objectives as follows:
Land use objectives m a y range from being applicable to the whole of the
Northern Territory, covering such matters as the relationship between future
development and tourism, transport and energy consumption, to being used to
give direction for the use of land in flood prone areas or to ensure development
around airports is compatible with the noise exposure and height limitations.15

1!

Planning Act 1993 (NT) Parts 4-8.

12

Planning Act 1993 (NT) ss. 67, 68.

13

Planning Act 1993 (NT) s. 70.

14
15

Northern Territory Department of Lands, Planning and Environment, "Control Plans"
<http://www.lpe.nt.gov.au/dple/planning/cplans.htm> (acessed 25 August 1999)
Northern Territory Department of Lands, Planning and Environment, "Land Use Planning" <http://
www.lpe.nt.gov.au/devel/default.htm> (acessed 23 August 1999).
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Preparation of land use objectives provides opportunity for community input
and establishes a policy foundation for amendments to the existing control
plans and preparation of new control plans.16
It is clear from these statements that the Department of Lands, Planning and
Environment did not consider regional strategic planning to be a priority for the
Northern Territory, and there was no statutory requirement to m a k e it so. This is
consistent with the Minister's Second Reading Speech for the 1993 Act 1 7 and the
record of planning initiatives since the Act was passed. T h e planning instruments
created under section 8 relate to urban areas or the urban/rural fringe.18 A n exception
was the Austral Asia Railway ( N T Corridor) Land Use Objective (1996) but it was
neither truly regional nor strategic, as it responded to a specific development proposal
along a narrow transport corridor.

The 1993 was repealed and replaced with the Planning Act 1999 (NT) which came into
force on the 12 April 2000. A s is the convention for Northern Territory legislation, the
only statement of objectives appears in the long title: " A n Act to provide for the
appropriate and orderly planning and control of the use and development of land, and
for related purposes". The lack of any reference in the objects of the Act to 'protection
of the environment' or the 'conservation of natural resources' is remarkable for such
recent planning law. 19 It is clear that conservation of natural resources was not a
priority or goal of the Northern Territory legislators. While the terms "use and
development of land" do not necessarily preclude conservation initiatives, they do not
require them. Given the history of colonial development in the Northern Territory it is
unlikely that any attention or priority will be given to biodiversity conservation without
some statement of legislative intent.

15

Northern Territory Department of Lands, Planning and Environment, "Planning" <http://www.lpe.
nt.gov.au/devel/planning/luos.htm> (accessed 23 August 1999).

17

Planning Bill 1993 (NT) (Second Reading)
<http://notes.nt.gov.au/lant/hansard/HANSARD6.NSF/
0044d01ca7b2aec748255fcd0024659c/0f86841fa9764b224825609f0017b441>
(accessed 27 August 1999).

18

For example, Northern Territory Department of Lands, Planning and Environment, Alice Springs
Central Area Land Use Objectives and Planning Concepts (1996) Northern Territory Department
of Lands, Planning and Environment, Darwin; and Northern Territory Department of Lands,
Planning and Environment, Land in the Vicinity of Darwin Airport land Use Objectives (1997)
Northern Territory Department of Lands, Planning and Environment, Darwin.

19

In this respect the Northern Territory legislation stands in clear contrast to the contemporary
legislation of other jurisdictions, such as the Planning and Environment Act 1987 (Vic) and the
Environmental Planning and Assessment Act 1979 ( N S W ) . For example, section 4 of the Victorian
Act includes the following objective: "(b) to provide for the protection of natural and man-made
resources and the maintenance of ecological processes and genetic diversity."
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The Planning Act 1999 (NT) reclassifies existing plans under the n e w n a m e ot tne
'Northern Territory Planning Scheme'. 20 The scheme has three components:
• 'land use objectives' that are statements of policy in respect of the use or development of land;21
• 'development provisions', documents containing zonings and conditions
permitting, prohibiting or restricting the use or development of land;22 and
• 'incorporated documents', which provide guidelines for the use or development of
land to assist the consent authority in assessing development applications.23

'Land use control plans' made under the 1993 Act are saved as development provisions
under the new Act.24 Strategic Plans made under section 6 6 A of the 1979 Act that have
not been superseded by a more recent plan and most plans m a d e under section 8 of the
1993 Act have been adopted as 'land use objectives' under the n e w law.25 Land use
objectives remain essentially the same type of planning instrument through all these
amendments. The nature of these instruments will be examined through the examples
discussed below.

Under the 1999 Act all of the components of the planning scheme, including land use
objectives, are made and amended by the Minister. There is a general requirement that
amendments must be publicly exhibited for a m i n i m u m period of 28 days and written
submissions can be made by the public.26 The Minister m a y also call for a report from a
government agency or private consultant in relation to amendments to the planning
scheme. 27 Other forms of public consultation, such as a public hearing, are entirely at
the discretion of the Minister.28

20

Planning Act 1999 (NT) s 7.

21

Planning Act 1999 (NT) s 8.

22

Planning Act 1999 (NT) s 9.

23

Planning Act 1999 (NT) s 10.

24

Planning Act 1999 (NT) s 156.

25

Planning Act 1999 (NT) s 155.

26

Planning Act 1999 (NT) s 17, 19.

27

Planning Act 1999 (NT) s 20.
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II. THE GULF REGION LAND USE AND DEVELOPMENT STUDY
One significant exercise in regional planning undertaken pursuant to the Planning Act
1979 has relevance for biodiversity conservation. T h e Gulf Region Land Use and
Development Study (1991) 29 (the Gulf Study) was made under 6 6 A of the Planning Act
1979 ( N T ) and has been declared as a land use objective under the current Act. T h e
Gulf Region, as defined in this study, is bounded by the Roper River in the north and
the Queensland border in the southeast. It extends along the coast of the Gulf of
Carpentaria for 375km, incorporating Maria island and the Sir Edward Pellew Group of
Islands, and covers approximately 104,000 square kilometres of land (about 8 % of the
Northern Territory).30 This vast region has a tiny population: in 1986 there were barely
1,000 people, of w h o m 650 were in Borroloola.31 The objectives of the Gulf Study were
to:
• establish an information base for the Gulf that would highlight planning issues
and provide a basis for sound land use decisions;
• establish a broad land use structure plan for development of the Gulf Region that
would clearly identify Government planning and development objectives;
• identify enterprises with potential for growth and provide proposals for their
development;
• provide a structure and proposals that would maintain the unique natural and cultural heritage of the region while assisting future development.32
These objectives were sufficiently general to potentially allow detailed conservation
goals to be identified in the plan. T o some extent the Gulf Study did take advantage of
this potential. Part O n e of the Study, the "Gulf Region Profile", includes a summary of
scientific information on the geology, land systems, flora and fauna. It was noted that
there were no declared recreation or conservation areas in the region.33 A s protected
areas have been the primary tool for conservation in the Northern Territory, this
highlights the lack of attention to these concerns by past colonial administrations. T h e

28

Planning Act 1999 (NT) s 21.

29

Northern Territory Department of Lands and Housing, Gulf Region Land Use and Development
Study, (1991) Northern Territory Department of Lands and Housing, Darwin, 5.

30

Id, 7.

31

Holmes J, Strategic Regional Planning on the Northern Frontiers (1992) North Australia Research
UnitANU, Darwin, 21.

32

Northern Territory Department of Lands and Housing (1991), above n 29,7.
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Study presented an analysis and m a p of the "significant flora and fauna values of the
area" prepared by the Northern Territory Conservation Commission (as it then was). 3 4
Exactly what is meant by the terms "significant flora or fauna value" is not m a d e clear,
but the Gulf Study focuses on rare and endangered species, and 'unique' vegetation
types. T h e rationale behind the identification of 'significance' is not articulated. This
failure to explain and justify conservation values is a weakness in the Gulf Study. W h e n
values are imposed without explanation they are difficult to contest or support. Such a
crucial aspect of regional planning as the identification of conservation goals requires
far m o r e examination, explanation and openness to the diversity of values in the
community. The issue of public consultation is discussed below.
The Gulf Study recommended that all of the areas shown on a map of "significant flora
values":
require special management to ensure that their floristic diversity is maintained. In particular grazing and fire need to be managed either within a
reserve or through agreement with local leaseholders.35
In relation to fauna the Gulf Study stated that:
the great diversity of native animal life is a major feature of the Gulf both from
a conservation and a tourism point of view. Every effort should be m a d e to
maintain the species diversity while ensuring that it is accessible and properly
appreciated by the general public.36
Despite the fact that the term 'biodiversity conservation' is not mentioned in the Study,
some of the components of biodiversity have been identified for conservation. Yet
again, species diversity is assumed as the primary goal of conservation. There is no
mention in the study of ecosystems, or ecosystem processes, even though m a n y process
occur at the regional scale. This is a glaring omission in terms of biodiversity
conservation.
Another aspect of the Gulf Study that is of particular relevance to biodiversity
conservation is the review of land tenure, with particular attention paid to the 23 term
pastoral leases that occupied 7 0 % of the land in the region at the time. Biodiversity loss
is likely to remain an intractable problem unless land tenure in the rangelands is
reviewed. Biodiversity conservation will never be successful if land tenure remains

33

Id, 12.

34

Id, 12- 37.

35

Id, 22.

36

Id, 33.
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fixed in the pattern dictated by the history of British colonisation. A s discussed in
Chapters 4 and 5, it has been the distribution of pastoral land tenure, and its associated
land use, across the Northern Territory landscape that has been the most significant
factor in biodiversity loss. Pastoral land tenure must be open to review through a
process of strategic planning at a regional scale.

Review of land tenure through strategic planning initiatives such as the Gulf Study
could potentially by followed by a regional reallocation of rights in land. T h e type of
regional reallocation of rights in land that I believe is necessary for biodiversity conservation is modelled by Morton et al in their 1995 paper "The Stewardship of Arid
Australia: Ecology and Landscape Management". 37 They take ecosystem and landscape
function, as well as the main threats to biodiversity into account in a redrawing of land
tenure boundaries. Conservation of resource-rich patches is given priority, to be
protected in National Parks and fenced-off "excised management units". In other areas
important for conservation, pastoral land use could continue subject to specific land use
conditions. Finally there would be land that could be used subject only to general
conditions relating to the management offire,weeds and feral animals. They suggest
compensation m a y be required in relation to excised management units38 and that
existing land managers could be employed to conduct the necessary land management
work. They do not recommend a process for achieving this reorganisation of land
tenure. T h e crucial point m a d e by Morton et al is that biodiversity conservation cannot
be achieved unless land tenure is shaped and allocated to suit the ecology of the
landscape. This approach is also consistent with the National Strategy for the Conservation of Australia's Biological Diversity which states biodiversity should be managed
"on a regional basis using natural boundaries to facilitate the integration of conservation
and production oriented management." 39

37

Morton SR, Stafford Smith D M , Friedel M H , Griffin G F and Pickup G, "The Stewardship of Arid
Australia: Ecology and Landscape Management" (1995) 43 Journal of Environmental Management
195.

38

This is consistent with the requirement for just terms compensation for acquisition of property:
Northern Territory (Self-Government) Act 1976 (NT) s 50.

39

Commonwealth of Australia, National Strategy for the Conservation of Australia's Biological
Diversity (1996) Commonwealth Department of the Environment, Sport and Territories, Canberra,
8.
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The information and analysis of cattle enterprises on pastoral land tenure in Part One
the Gulf Study was based largely on a study conducted by John Holmes in 1986.
While it w a s not an exercise in land use planning this study contained useful
information on the viability of pastoral enterprises in the region. T h e analysis of land
tenure contained in the Gulf Study found that only 7.4% of land in the vast Gulf region
was economically viable and productive pastoral land. The remaining lease areas had
nil or minimal pastoral potential but in m a n y cases had high conservation or recreation
values.41 T h e productive land was identified in the Gulf Study on a m a p of Core
Management Areas.42 The Gulf Study also identified pastoral leases where land had
been excised for Aboriginal Community Living areas and those situations where
applications for such title had then been made. Most of the remaining land in the Gulf
region was identified as freehold title held under the Aboriginal Land Rights (Northern
Territory) Act 1976 (Cth).43
In Part Two of the Gulf Study, "Gulf Region Land Use Structure," this information was
used to establish a broad land use framework for the development of the Gulf Region 44
that included the following recommendations:
•

Pastoral lease tenure should continue for those properties where pastoral
enterprise was sustainable at whatever level and is the dominant
commercial undertaking.45 Despite the data revealing very poor pastoral
productivity, the Study recommended that 6 8 % of the existing pastoral
lease land should continue under that tenure. It w a s anticipated that
'productive' leases would be converted to perpetual tenure.46
Unproductive pastoral land should be converted to C r o w n lease and land
use diversified.47

40

41
42

Holmes JH, The Pastoral Lands of the Northern Territory Gulf District Resource Appraisal and
Land Use Options: Report to the Northern Territory Department of Lands (1986) Uniquest,
Brisbane. This study considered the prospective viability of all Gulf pastoral holdings when
required to conform to the strict herd management provisions imposed in the Brucellosis and
Tuberculosis Eradication Campaign (BTEC), although it did go beyond these narrow terms of
reference.
Northern Territory Department of Lands and Housing (1991) above n 29,51, 63.
Id, 52. This map was almost entirely borrowed from Holmes JH, (1986) above n 40.

43

Discussed in Chapter 4 Section IV.

44

Northern Territory Department of Lands and Housing (1991), above n 29, 63.

45

Id, 5

46

Id, 63.

47

Id, 81.
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Land with significant conservation and recreation values (identified as
1 5 % of the region) should be "subject to future negotiations with the
Conservation Commission with respect to the protection of those values,
including the possible establishment of parks or reserves or the
establishment of appropriate management arrangements or agreements."
However, the Study m a d e it clear that the boundaries of these areas
would be located so as not to detract in any way from grazing or k n o w n
mining potential within the Gulf.48
While purchase of land for parks was recommended in a few cases, it
was m a d e clear that this was not the primary or preferred option for
conservation.49 C r o w n leases with "appropriate development covenants"
were suggested, as well as agreements under sections 73 or 7 4 of the
Territory Parks and Wildlife Conservation Act, surrender and sublease.50
•

That Environmental Management Areas be established to maintain the
habitat of specific rare and endangered plants and animals and to protect
relatively undisturbed reference areas. These areas would be within
pastoral leases or proposed conservation, recreation or marine parks and
would be managed by the Conservation Commission of the Northern
Territory.51

Despite the statements supporting species and vegetation conservation made in Part 1 of
the Study, Part 2 recommends that clear priority be given to pastoral land tenure,
followed by mining, with nature conservation considered last (and only where there
might be a potential tourist market). There is no justification given for this assignment
of priorities. The Study gives a very low priority to protecting the 'indigenous' biota of
the region from the threats associated with pastoralism, tourism, and mining, even when
that biota is threatened with extinction. This low priority indicates a fundamental lack
of concern for the continued existence of some species and the maintenance of
biodiversity. S o m e attention was given to stewardship of areas identified by the
Conservation Commission as having 'conservation value', but no mention is m a d e of
stewardship responsibilities in relation to pastoral lease or Aboriginal freehold. This
implies that stewardship of the land is optional or irrelevant for most of the region, a
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position that can never be consistent with biodiversity conservation. T h e Study does not
consider issues associated with weeds or feral animals.
The Gulf Study paid very little attention to the interests of Aboriginal people in the
future of the region, notwithstanding that they comprised 5 7 % of the region's
population at the time.52 It made no recommendations for the further recognition of
Aboriginal interests in the pastoral lands of the region, or the inclusion of Aboriginal
people in conservation

management

of these lands. In this respect, the

recommendations of the Study were clearly inconsistent with principles of equity and
justice, and failed to recognise the importance of history and the Indigenous peoples'
relationship to nature.
The critical factor influencing the recommendations of the Gulf Study was the structure
of the decision-making process, including the identification of relevant interests, their
participation in the process and the priority given to different knowledges. T h e process
was designed in a w a y that inevitably precluded a good outcome for biodiversity
conservation. The Study was prepared by the Department of Lands and Housing with
oversight by a Planning Group composed of a consortium of Northern Territory
Government Departments, including Industries and Development, Mines and Energy,
Transport and Works, Primary Industries and Fisheries, the Northern Territory Tourist
Commission, and the Conservation Commission of the Northern Territory.53 N o public
consultation was required under section 6 6 A of the Planning Act 1979 (NT). However,
the Study stated that it w a s prepared "in consultation with Gulf residents and
landholders."54 According to John Holmes, this consultation consisted of meetings in
the initial phases of the planning process.55 There is no reference in the Study to the
identity of those consulted or the process used to identify them. Consultation with
Aboriginal people was negligible.56 There is also no mention of consultation with
groups that represent the broader public interest in conservation such as the
Environment Centre of the Northern Territory. It is, however, likely that industry
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groups would have exerted their influence on the Study through the wider political
process.57

A draft of the Gulf Study was released for receipt of comments and submissions during
a twelve-week period in mid-1990. This w a s a significant concession to public
consultation, as there was no statutory requirement for this process in the 1979 Act.
This is also more time for public comment than is required by the Planning Act 1999.
However, public release of a draft and a call for written submissions was not adapted to
the needs of all the interested parties. T h e Indigenous residents of the Gulf m a y have
been inhibited from participating in this process by a combination of language and
cultural barriers, geographic isolation, a lack of resources and a lack of familiarity with
European-Australian planning and decision-making processes.58 T h e latter three factors
m a y well have also inhibited m a n y of the non-Indigenous residents from participating
as well. John Holmes' comparison of the Draft and Final Study reveals that the only
significant alterations in the final Study are the results of input, not from local groups or
individuals, but from influential government departments. The amendments incorporate
a stronger pro-development bias.59 However, this bias is not necessarily indicative of a
lack of pro-conservation submissions, as there was no requirement on the Minister or
Department to take into account the submissions received. The 1999 Act n o w requires
the Minister to consider the submissions, if any, received in the making of a land use
objective.

As Holmes points out, the Gulf Study represents a golden opportunity for good regional
planning forgone. While his comments on the Gulf Study do not relate specifically to
biodiversity conservation, they are highly relevant as they relate to principles that are
crucial for this project, particularly equity, justice and respect for cultural diversity:
a primary goal of strategic planning in our northern frontier regions should be
to secure a cooperative engagement of Aboriginal and non-Aboriginal
interests....
there has been a lack of vision, involving a monumental failure to recognise
the pivotal role which participatory coordinative planning could play in
ensuring the engagement of Aboriginal interests.60
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While this failure is regrettable, it is hardly surprising. A substantial body of literature
highlights the propensity for decision-makers to overlook, ignore or misinterpret
Aboriginal perspectives.61 A number of other writers have argued that the participation
of Aboriginal people in regional planning is essential because otherwise their unique
cultural perspective will be ignored.62 This assertion is certainly born out in the Gulf
Study. In a participatory framework for biodiversity conservation, planners must share
power in decision-making and attempt to achieve negotiated solutions rather than
merely consult.63 It is also important that planners recognise that traditional Aboriginal
interests are typically local in nature, and that there is a diverse Aboriginal social
environment.64
The methodology employed to prepare the Gulf Study was the collation and analysis of
information by public servants and private consultants.65 It is clear that the ecological
knowledge of the Indigenous people of the region was not considered relevant. This
was so even where Indigenous knowledge had been collected and m a d e accessible to
the planners. T h e culture and knowledge of this tribe of Indigenous Gulf residents w a s
examined in detail in a P h D written in 1989. 66 Only one diagram from this thesis,
depicting the Y a n y u w a seasons, was included in the Gulf Study.61 Western scientific
knowledge w a s clearly privileged. T h e scientists employed by the Conservation
Commission provided all the information and analysis of the value of flora and fauna in
the region. There is no attempt to m a k e explicit or justify the values implicit in the
information provided by these scientists. There was no process that would have allowed
the negotiation of shared conservation values or land use and conservation goals a m o n g
those with interests in the region. A s well as ignoring the values and knowledge of the
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Indigenous people, the Study also neglected some of the values of the local colonial
community. It is likely that in such an isolated region m a n y residents have a deep
connection and spiritual relationship with the land and yet there is no mention in the
Gulf Study of peoples' love of the country and its plants and animals. It is these
relationships that will form the primary and most positive motivation for stewardship,
and yet they are ignored in favour of a scientific and bureaucratic approach to conservation.
The Gulf Study has been adopted as a land use objective under the Planning Act 1999
(NT). A weakness of the planning process under the Planning Act 1999 ( N T ) and
previous versions of this legislation is the lack of statutory support for the implementation of land use objectives. A s a statement of government policy in respect of the use or
development of land, land use objectives must be taken into account w h e n a
development permit is required under the Act. A development permit is required in the
following circumstances:
• if the development provisions allow development only with consent;
• if the proposed development is the subdivision or consolidation of land;
• if an interim development control order requires it.68
In the Gulf region, development provisions only cover the small urban area of
Borroloola, and a number of even smaller Aboriginal communities. Given the past and
current practice of the Northern Territory Government in regard to planning it is highly
unlikely that the vast mass of land in the Gulf region will be m a d e subject to
development provisions in the future. Subdivision or consolidation of pastoral lease
land is excluded from the requirement for a development permit if the land will remain
pastoral land or if two lots are created, one of which will become a park or reserve
under the Territory Parks and Wildlife Conservation Act 1976 (NT). 6 9 There are no
interim development control orders currently in force in the region.70 Therefore, under
the current Planning Scheme no development permits are required in relation to pastoral
lease land in the Gulf region and this situation is unlikely to change. In any event, if
development control provisions were applied to pastoral lease land, the existing use
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provisions of the Planning Act 1999 (NT) would apply to limit their effect.71 There is
no other statutory mechanism for implementing a land use objective, or any requirement for review. Given the criticisms I have made above about the content of the Gulf
Study this is not disappointing, but it m a y detract from the potential of future efforts.

Bolding points out that lack of influence is possibly the main defect of regional
planning:
The world moves into the future as a result of decisions, not as a result of plans.
Plans are significant only in so far as they affect decisions... if planning is not
part of a decision-making process, it is a bag of wind, a piece of paper and
worthless diagrams.72
This has largely been the fate of the Gulf Study. It was substantially affected by the
passage of the Native Title Act 1993 (Cth), claims m a d e under that Act and the Land
Rights Act, and the expectation of future claims over pastoral leases following the Wik
decision.73 These developments m a k e m a n y aspects of the Study impossible to
implement as intended. M o r e Indigenous interests in the region must n o w be
considered. In particular, land claims have been m a d e over a number of the areas
earmarked in the Gulf Study for National Parks. In the absence of willingness on the
part of the Northern Territory Government to negotiate agreements with native title
claimants, the park plans were stalled pending the outcome of litigation.74 A number of
pastoral properties have been purchased by the traditional Aboriginal owners. S o m e of
these properties have n o w been converted to freehold under the Land Rights Act with
more successful land claims expected. Native title claims are also anticipated on most
pastoral leases in the region.75

The Gulf Study would provide a starting point for a new exercise in regional planning
that takes full account of Indigenous interests in the region and provides a forum for
negotiating shared goals for conservation, development and land management. A s it
stands at the moment, it cannot further the goals of biodiversity conservation.
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III. THE MARY RIVER REGION

The Mary River drains a catchment of over 8000 square kilometres. Its source is in the
western A r n h e m Land plateau between the Katherine and South Alligator rivers from
where it flows north through undulating lowlands. Approximately 5 3 % of the
catchment is under pastoral lease. Perpetual Crown leases make up 3 0 % and include
land used for defence purposes and also the grazing of livestock. Approximately 1 7 % of
the catchment is freehold land which includes land held by the Conservation Land
Corporation and land owned under the Land Rights Act including parts of Kakadu
National Park. A variety of mining titles also exist throughout the upper catchment.76

The process of regional planning for the Mary River catchment began with the
acknowledgment by the Northern Territory Government of a serious environmental
crisis. Saltwater intrusions into freshwater wetlands and widespread weed infestation
have caused serious land degradation in the catchment in the last 5 0 years.77 In
November 1994 the Legislative Assembly of the Northern Territory charged the
Sessional Committee on the Environment with a reference to investigate:
matters relating to environmental protection and multiple use of wetlands
associated with the Mary River system, including measures to rehabilitate and
restore wetlands degraded by usage and natural occurrence."78
The Sessional Committee comprised three members of the Country Liberal Party
Government and two of the Labor Opposition. T h e Committee attended a Wetland
Workshop convened by the Conservation Commission in December 1994 which
brought together various interest groups. T h e workshop concluded with a resolution
that:
all stakeholders in the wetlands were united in their support of actions to improve
conservation, management and sustainable use of the resources and biological
diversity of the Mary River wetlands.79
The workshop participants also agreed that the Government should set up a "task force"
to address the problems identified at the workshop.80

76

Northern Territory of Australia, Integrated Catchment Management Plan, Mary River (1998)
Northern Territory Government Printers, Darwin, 3-5.

77

Id, 23-29.

78

Id, 6.

79

Id, 9.

296

The Sessional Committee began its o w n process by advertising in local and interstate
newspapers for public submissions regarding multiple use of wetlands associated with
the Mary River system in December 1994. They also wrote to over 60 organisations and
interests groups seeking their input into the inquiry. Public meetings were held in
February 1995. T h e lists of submissions received and witnesses interviewed are
revealing of the non-inclusive nature of the process. N o Indigenous people were interviewed at the public hearings and only one written submission was received from an
Indigenous organisation, the Northern Land Council. N o local Indigenous people were
in direct communication with the Committee. A lack of attention to Indigenous interests
and knowledge is clearly reflected in the Committee's Report which refers to
Indigenous interests in only one sentence on one of its 58 pages, where it is acknowledged that "Aboriginal cultural sites are abundant throughout the wetlands of the Mary
River system".81 While the Committee concluded that "conserving and sustaining the
region's biological diversity" is essential to achieving the long term sustainability of the
region, they created an obstacle to the achievement of this goal by ignoring Indigenous
interests and knowledge.82
The Sessional Committee did go some way towards addressing the problem of
Indigenous exclusion by recommending to the Parliament that the Task Force (proposed
by the 1994 Workshop and endorsed by the Committee) include a representative of the
'Aboriginal traditional owners' of the region.83 However, the Northern Territory
Government again demonstrated their policy of excluding Indigenous people from land
management. The Task Force established by the Government to undertake integrated
catchment management planning for the M a r y River region had no Indigenous
representation. It included only pastoral, tourism and fishing industry representatives,
the local Landcare group and the Department of Lands, Planning and Environment.84

The Wetlands Task Force was directed by the Government to prepare an Integrated
Catchment Management Plan with the support of a Technical Working group drawn
from various government departments. The terms of reference were very general and
did not specify a process or questions to be answered. The Government instructed the
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Task Force to ensure landholder and land user needs and concerns were addressed and
identified a list of issues that the plan should consider. In c o m m o n with other pastoral
lands in the Northern Territory the M a r y River catchment is rife with weeds, feral
animals, introduced pastures and uncontrolled wildfire. These issues were all identified
for attention along with s o m e more peculiar to this catchment, such as salt water
intrusion and crocodile management. 85

Although biodiversity conservation was not among the issues specified in the terms of
reference, the "maintenance of biodiversity" was presented as one of the goals of the
Mary River Integrated Catchment Management

Plan produced by the Task Force in

1998. T h e overall goal for the plan was described as "ecologically sustainable multipleuse of the Mary River catchment".86 The objectives of the plan included:
The determination of land allocation and tenure systems which suit current and
anticipated future needs.
T o maintain and conserve wildlife communities and necessary ecological
processes through the retention, protection and rehabilitation of natural
terrestrial and aquatic habitats both through a reserve system and through
private landholder cooperation.
T o maintain the functional integrity and unique character of the M a r y River
System while fostering a diversity of landuse and economic activity within the
catchment.
T o encourage cooperation and complementary activity a m o n g stakeholders,
both government and private, to achieve the above objectives.87
Compared with Gulf Study this plan appears well-adapted to promote biodiversity
conservation. T h e objectives identify components of biodiversity that require attention
at the regional scale; wildlife communities and ecological processes. T h e need for
conservation on private lands is recognised and a review of land tenure arrangements is
foreshadowed. The plan defines "stakeholders" as "all those w h o use, enjoy and benefit
from the catchment" and stresses that all values and all stakeholders be included in
decision-making.88 However, this statement of objectives is deceptive. In fact, the plan
is far less ambitious. It merely "presents the issues currently seen by stakeholders to be
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critical to sustainable multiple land use in the Mary River catchment." It does little
more than present a general discussion of the issues highlighted in the terms of
reference. While the plan does m a k e recommendations for action, in general it recommends further, more specific plans be made. For example, in relation to weeds, the plan
suggests that "strategic management of weeds in the M a r y River catchment requires the
development and implementation of a M a r y River W e e d M a n a g e m e n t Plan by all
stakeholders."89 In relation to grazing it recommends that individual landholders
prepare Grazing Management Plans.90 The plan encourages the use of incentive-based
management agreements with landholders to conserve important nature conservation
sites in their properties, but it does not identify the relevant areas.91 N o recommendations are m a d e about changes to current land tenure. The plan merely suggests that a
"social process for negotiation" be adopted to resolve conflict over land allocation.92
A s such, the plan is a very positive development for biodiversity conservation, but it is
only a small step in the right direction.
The Mary River Integrated Catchment Management Plan also demonstrates a number
of the same weaknesses as the Gulf Study. Despite the n e w label of 'integrated
catchment management planning' the process adopted differed very little from that
undertaken for the Gulf Study and exhibits the same flaws:
• N o effective inclusion of local Indigenous people in the process of planning, with
public consultation limited to written submissions. Thus, a failure to give weight
to equity and justice.
• A complete failure to consider Indigenous ecological knowledge.
• A failure to acknowledge Indigenous aspirations in relation to land tenure and
land management despite land claims in progress under the Land Rights Act.
• A failure to emphasise stewardship responsibilities of land users.
• A strong emphasis on exploitative use of the environment and a failure to consider
'wildness' value.
• A failure to consider peoples' spiritual relationships with the environment
• The priority given to industry groups in the process.
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Despite the claimed consideration of "all values and all stakeholders" in the making of
the plan, the process was far from inclusive. The result is a very narrow view of the
issues and a reluctance to challenge the status quo.

The relationship between the Mary River Integrated Catchment Management Plan and
the Planning Act has not been made clear. The Mary
Management

River Integrated Catchment

Plan states that it was intended to operate as a 'parallel process' to the

declaration of land use objectives under the Planning Act and provide a means of identifying the key issues.93 The Finniss, Warrai, Marrakai and Lower Mary River Proposed
Planning Concepts and Land Use Objectives (hereafter the Proposed

Planning

Concepts and Land Use Objectives) were released in 1999.94 This proposed plan was
prepared by consultants Connell Wagner but has not yet been adopted as no land use
objectives for this region have been made by the Minister under the Planning Act 1999
(NT).

The Proposed Planning Concepts and Land Use Objectives for the region pay very
little attention to conservation issues. A large part of the document is devoted to
discussing potential development opportunities. The consultants appear to have ignored
the information contained in the Mary River Integrated Catchment Management

Plan

and drawn information from other sources, such as the Northern Territory Parks
Masterplan. They have completely ignored key conservation issues such as feral
animals, the fire regime, and the damaging effects of overgrazing. Biodiversity
conservation is not mentioned. There is brief consideration of rare, vulnerable and
endangered species and some "important conservation areas" as identified by the
Northern Territory Parks Masterplan. The document does not consider other aspects of
species conservation, ecosystem conservation or ecosystem processes. It is proposed
that:
M a n y of the important conservation areas within the study area for rare,
vulnerable, and endangered species are protected within the system of parks and
reserves. For those areas of recognised conservation significance outside the
system of parks and reserves, the Parks and Wildlife Commission are pursuing
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protection through cooperative management agreements with landowners under
the Territory Parks and Wildlife Conservation Act.95
Connell W a g n e r recommend that further attention to conservation occur with the
preparation of "regional parks masterplans" as proposed by the Northern Territory
Parks Masterplan. A n opportunity to integrate planning for biodiversity conservation
with economic and social factors was missed.96
The public consultation process employed by Connell Wagner shares the same
weaknesses as that adopted by the Task Force. Prior to the preparation of the Proposed
Land Use Objectives an issues paper was released and written submissions invited. The
consultants then selected representatives from government agencies, established
community groups, landholders and the general public to take part in 'focus groups'.
N o other public participation took place.97
There was an innovation suggested in the Mary River planning process that potentially
provides an opportunity for better implementation and review. T h e Government
proposes to declare the Mary River catchment as a Water Management District and to
establish a Catchment Advisory Committee under the Water Act 1992 (NT). 9 8 T h e
principal function of the Committee will be to monitor, report and provide advice to the
Minister on the implementation of the Integrated Catchment Management Plan. T h e
Advisory Committee will also "provide a forum to consider issues brought forward by
Government and/or stakeholders relating to ecologically sustainable multiple-use of the
catchment and recommend the means for their resolution either by direct local action or
through government support as appropriate."99 Although a predominantly advisory role
will limit the Committee's effective ability to implement land management decisions, it
does provide direct stakeholder involvement in an ongoing planning process. Unfortunately, Indigenous people have been yet again excluded, with suggested membership of
the Advisory Committee limited to industry groups and the local Landcare group.100
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IV. BIOREGIONAL PLANNING
Quite separately from the regional planning initiatives described above, the Parks and
Wildlife Commission of the Northern Territory has c o m m e n c e d a process of
bioregional planning for the Northern Territory. Bioregional planning by the Parks and
Wildlife Commission is supported by funds from the Commonwealth Government
through the Australian Nature Conservation Agency (now part of Environment
Australia) and derives from an interim biogeographic regionalisation of Australia
developed by Thackway and Creswell.101 A report prepared by the Parks and Wildlife
Commission in 1996 entitled Bioregions in the Northern Territory: Conservation
Values, Reservation Status and Information Gaps101

adopts the definition of a

biogeographic region (bioregion) used by Thackway and Creswell:
A complex land area composed of a cluster of interacting ecosystems that are
repeated in similar form throughout. Region descriptions seek to describe the
dominant landscape scale attributes of climate, lithology, geology, landforms
and vegetation. Biogeographic regions vary in size with larger regions found
where areas have more subdued terrain and arid and semi-arid climates.103
This is a narrow, scientific view of a bioregion compared to definition given by the
World Resources Institute in its Global Biodiversity Strategy that places more emphasis
on social factors:
A territory defined by a combination of biological, social, and geographic
criteria, rather than geopolitical considerations; generally, a system of related,
interconnected ecosystems.104
This is consistent with the Australian preference for a scientific approach to biodiversity
conservation.
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While funded by the Commonwealth Government, the process of bioregional planning
in the Northern Territory has not been related to the preparation of bioregional plans
under section 176 of the Environment Protection and Biodiversity Conservation Act
1999 (Cth). T h e Parks and Wildlife Commission report represented a step between the
demarcation of bioregions by Thackway and Creswell and intensive planning within a
bioregion. It collated existing biological data and information on the 'conservation
values', reservation status, major conservation threats and conservation management
options for each bioregion. This information was then used to define the main 'conservation values', reservation gaps and broad priorities for action in each bioregion. T h e
report notes however:
that the broad-scale treatment here is not intended to identify all conservation
challenges existing in the various bioregions, nor to provide a complete
blueprint for the delivery of conservation and wildlife management services by
the Parks and Wildlife Commission. Rather it seeks to identify those classes of
action which will provide the greatest immediate enhancement of a capacity to:
(i) develop informed bioregional plans at a landscape scale, especially in
regard to selection of sites for protected lands;
(ii) deal with emerging or existing broad-scale threats to biodiversity."105
The Parks and Wildlife Commission have adopted this bioregional planning framework
as the "main plank of conservation delivery" for the Northern Territory and detailed
planning for one bioregion is underway.106 The 1996 report purports to complement the
Northern Territory Parks Masterplan that was then in preparation.107

The 1996 report compiles and analyses information collected by the Parks and Wildlife
Commission. T h e goals of bioregional planning and conservation are not specified, but
seem to revolve around species conservation. This failure to specify goals is a significant weakness in the process. In c o m m o n with the Gulf Study, the report does not define
what it means by 'conservation values'. There is a good measure of scientific positivism
in this report, with no discussion of the relationship between scientifically derived facts
and the personal values of the authors. The report recommends reservation in s o m e
form of protected area as the primary conservation tool. Acquisition of land by the state
for the creation of protected areas is given a high priority, with "management agree-
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ments (or other form of protected area)" proposed for conservation on inalienable
Aboriginal freehold land.108 However, the report does acknowledge that "management
of lands to ameliorate pervasive threats (weeds, ferals, fire) m a y be a more important
conservation priority than reservation."109

Bioregions in the Northern Territory will be a very useful resource for future regional
or bioregional planning exercises. It could be used in the development of land use
objectives pursuant to the Planning Act 1999 (NT). However, planning which is merely
an adoption of the report m a d e by the Parks and Wildlife Commission will not generate
satisfactory outcomes for biodiversity conservation. This is because it did not provide a
process in which the community could actively participate. There was no room for the
negotiation of shared meanings and goals for biodiversity conservation and Western
science was the only acknowledged source of knowledge.

V. REGIONAL FIRE MANAGEMENT

It is clear that fire management is necessary for biodiversity conservation to be effec
in the Northern Territory.uo A s fire crosses land tenure boundaries easily and often,
effective fire management must involve some degree of co-operation and planning
which transcends individual properties. Different land tenures are managed for very
different objectives and these objectives will affect the regime of fire management on
those properties. Recent trends towards larger hotter, uncontrolled fires in some regions
of the Northern Territory are causing significant losses in biodiversity. A t a 1998 Workshop on Fire Management in North Australia, these issues were raised repeatedly and
the need for strategic planning and management of fire at a regional level was
acknowledged. Fire management programs have recently been initiated in two regions
in the 'Top End' of the Northern Territory: the Western A r n h e m Land region and the
Sturt Plateau/Victoria River D o w n s region. Both projects have arisen in response to the
weakness of the current legal and administrative framework for fire management
described in the previous chapter.
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The Bushfires Act 1980 (NT) established the Bushfires Council and divides the
Northern Territory into "fire control regions", each with a Regional Bushfires
Committee. The Bushfires Council has stated that there is a need for "regionally-based
cooperative plans devoted to fire management." 111 However, this type of regional
planning is not currently supported by the Bushfires Act. The nine Regional Bushfires
Committees and the Bushfires Council have a combined membership of 59 people, all
appointed by the Minister. The Regional Committees are comprised almost exclusively
of pastoral land owners and managers with a Bushfires Council employee also sitting
on each Committee. Pastoralists also dominate the Bushfires Council with the remaining members being mostly from various Northern Territory Government Departments.
The Bushfires Council asserts that this is consistent with the Act as it places primary
responsibility for fire management with landholders.112 This is a positive aspect of the
Act in that it is consistent with the stewardship principle and builds on landholders'
history with and relationship to the land. It could be a sound basis for land management
provided it is inclusive of all those with interests in land and its biological resources
(including native titleholders) and relies on the best information available. O n e of the
recently stated policy objectives of the Bushfires Council is "to achieve greater
community involvement in bushfire management on freehold, leasehold and public
land."113 However, in 1997 there was no Indigenous person on the Bushfires Council
and there were only two Indigenous people out of the 5 4 members of the Regional
Committees. 114 T h e Regional Committees have a high degree of autonomy in
establishing their o w n operational and administrative policies.115

In the Victoria River District (VRD) a regional landholder group, the Victoria River
District Conservation Association has initiated the development of a regional fire
management strategy that transcends some of the current limitations of the Bushfires
Act.116 This initiative has n o w expanded into a project for fire management and
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strategic planning for the Start Plateau and V R D regions.117 The Bushfires Council has
worked with a number of parties responsible for and concerned with fire management
in the region to develop the project. Funding has been secured from the Natural
Heritage Trust. The broad region of the Victoria River District is a mix of grassy plains,
rolling savannas and rocky spinifex country. It is predominantly under pastoral lease,
but also includes National Park (Keep River), Aboriginal land held under the Land
Rights Act and a large area of land owned by the C o m m o n w e a l t h Department of
Defence (Bradshaw Training Area). Current fire management practice is mostly based
around the Bushfire Council's aerial control burn program. Major fire management
problems include:
• uncontrolled wildfire on lands under all forms of tenure, but which particularly
threaten significant flora and fauna in sandstone areas;
• woody weeds threaten the sustainability of pastoral production;
• limited information and infrastructure resources are available for undertaking
effectivefiremanagement. 118

The project funded by the National Heritage Trust is principally aimed at collecting an
analysing information; documenting landscape change, analysis of satellite monitoring
data and assessing the ecological condition of plant communities. It is proposed that this
information will be integrated and further analysed by staff of the Tropical Savannas
Cooperative Research Centre, based at Northern Territory University in Darwin 119 and
then used to develop strategic regional fire management guidelines. The project is run
by a Management Committee comprising representatives from three Regional Bushfires
Committees and staff from three Northern Territory Government Departments; Primary
Industries and Fisheries, Lands Planning and Environment and the Parks and Wildlife
Commission. The funding application claims that the Management Committee "will be
answerable directly to the three regional Bushfires Council Committees and other
community organisations," and that workshops will be held in the second and third year
to "promote discussion concerning program findings and to assist with the development
of strategic guidelines."120 The project does not specify any clear goals, objectives or
principles for the process, other than the very broad objective of "sustainability for
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pastoral production and conservation (e.g. the maintenance of biodiversity)" which is
well hidden in the text of the funding application.121
This project demonstrates that it is possible to overcome some of the legal obstacles
created by land tenure and by poorly adapted legislation to introduce regional land
management and biodiversity conservation initiatives. It will help to overcome two of
the main weaknesses of current fire management, which are lack of resources and lack
of cooperation across tenure boundaries. Prior to this project the Regional Committees
of the Bushfires Council had not been successful in solving the fire management
problems of the Sturt Plateau/VRD region. This m a y be because they have been
dominated by pastoralists. Regional Committees have not included adequate representation of the other land owners and interests in the region. T h e Natural Heritage Trust
project will bring together some of the owners and managers of the land in the region
with staff from the relevant government departments and agencies and engage them as
partners in a strategic planning process. T h e inclusion of the Parks and Wildlife
Commission in the new Management Committee is particularly significant as they are a
major land manager and can provide detailed information on the region's indigenous
biota. Gathering scientific information on the effects offireon biodiversity in the region
is stated as one of the aims of the project, with the intention that this information be fed
into the planning process.122

The Sturt Plateau/VRD fire management project shares a major weakness with the
current administration of the Bushfires Act. The Management Committee proposed to
run the project is not adequately inclusive of the Indigenous people of the region.
Indigenous representation is not required, even though Indigenous people o w n a significant proportion of the land in the region under the Land Rights Act. T h e funding
application for the project makes no mention whatsoever of native titleholders or
claimants. The authors ignored the fact that a significant part of the region was under
native title claim at the time. The Federal Court has n o w determined that the Miruwung
and Gajerrong people hold native title over m u c h of the claimed area.123 In c o m m o n
with the other regional initiatives discussed above, this project ignores Indigenous
ecological knowledge and land management practices. This is despite the specific
recognition of the importance of this knowledge in the Bushfire Council's o w n policy
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documents. In this case, the gap between the rhetoric and the reality of including
Indigenous people as equal partners in decision-making processes is very large.

An initiative in regional fire management in Western Arnhem Land demonstrates that
inclusion and power sharing with Indigenous people is possible, at least where white
pastoralists are not involved. This region is entirely Aboriginal land held under the
Land Rights Act, and includes two areas, Kakadu and Nitmiluk under lease as National
Parks to the Commonwealth and Northern Territory Governments respectively.124 Most
of the region is remote, rugged and very sparsely inhabited. Landowners from the area
are n o w scattered in communities around the plateau and have been unable to resettle it
or bring it back under traditional management. 125 Lack of financial resources is one of
the most significant problems for fire management. The region contains the greatest
terrestrial biodiversity in the Northern Territory and is recognised internationally for its
natural and cultural values.126 Frequent high-intensity fires burn uncontrolled over vast
areas of this region and are having a catastrophic impact on fire-sensitive flora and
fauna, including a number of endemic communities and species.127 There is currently
little cohesion between the various land management agencies which include Parks
Australia (Cth), the Parks and Wildlife Commission of the Northern Territory, the
Bushfires Council, Bawinanga Aboriginal Corporation, Jawoyn Association and the
Northern Land Council. There is no Regional Committee of the Bushfires Council in
operation in this region.
The Western Arnhem Land fire management project shares the goal of the Sturt
Plateau/VRD project in aiming to produce a cooperative, regional fire management
strategy. A similar administrative structure is proposed for the project, which will be
administered by the Bushfires Council with the work to be overseen by a Management
Committee established for that purpose. The main difference between the two projects
is the inclusion of Indigenous people in the western Arnhem project as follows:
• representatives from the relevant Aboriginal organisations and landowners will be
on the Management Committee;
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• senior Aboriginal landowners will be directly involved in the development of the
regional strategy;
• Indigenous ecological knowledge will play a key part in the process, with
resources directed towards documenting and reinvigorating traditional
management practices;128
• linguists or Aboriginal interpreters will be provided wherever possible to lift the
quality of communication.129
Western science and technology will still play an important role in this project, including in the assessment of the fire regime requirements for the long-term conservation of
biodiversity, but it is not given the same clear position of dominance. 130

In addition to funding received from the National Heritage Trust, the project aims to
become partly self-funding by developing a partnership of collaboration with other
users and potential users of Aboriginal land including miners, buffalo catchers and
tourism operators. These stakeholders will be included in the Management Committee
and planning process on the general understanding that participating in landscape
management offireand other key issues such as weed, erosion and feral animal control
must be a basic condition of land use.131

Lack of legislative support for the development of regional fire management strategies
affects both the Sturt Plateau/VRD and the western A r n h e m Land projects. T h e
Management Committees have no statutory basis and no statutory powers over fire
management. I argue that a legislative structure should be developed to support these
regional management initiatives, in particular, to require the inclusion of Indigenous
interests in the process. Without a legislative structure it is far too easy for Indigenous
interests to be ignored and colonial power relationships perpetuated. There must also be
legislative support for the implementation of regional strategies. T h e current regulatory
tools are not adequate. The Bushfires Act provides traditional restrictive regulatory
tools, whereas it seems that active, adaptive management of fire is what is required. A
new regime of fire management must incorporate traditional burning (where this is still
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possible) as part of a fire regime that emulates Indigenous practices to some extent and
adapts them to current circumstances and land use.132

VI. CONCLUSION
The Western Arhnem Land fire management project provides the best opportunities for
biodiversity conservation out of the past and current exercises in regional planning in
the Northern Territory. Out of all the regional plans examined, it also has the least
impact on land tenure as it is based entirely on inalienable Aboriginal land. In other
regions the distribution of pastoral land tenure is a key issue for biodiversity conservation. This is acknowledged in the Gulf Study, but the political will to m a k e the
necessary changes to existing tenure arrangements was not present. The Mary River
plan treats the current allocation of land to pastoral leases as a given and does not
challenge it. T h e policies of the Country Liberal Party Government provided a major
obstacle to biodiversity conservation as they gave priority to resource exploitation in the
traditional colonial style. There was an unwillingness to open the w a y for land reallocation. This issue has n o w been forced onto the political agenda by the legal
developments associated with the Native Title Act 1993 (Cth) and the decision in The
Wik Peoples v Queensland.1^

New opportunities for inclusive, regional planning may arise out of the provisions of
the Native Title Act 1993 (Cth) which allow for Indigenous Land Use Agreements
(ILUAs). 134 T h e parties to such agreements will always include an Indigenous group
but will also include government and non-Indigenous interest groups or stakeholders
with a need for access to the resources in the areas of Indigenous interest. T h e wider the
geographic region, the wider the likely range of interested parties, Indigenous and nonIndigenous.135 T h e potential for a form of consensus planning to emerge out of I L U A s
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has been recognised.136 There are also examples in other jurisdictions of an integrative
approach to planning that incorporates native title interests at the outset of the planning
process.137 T h e result could be a planning scheme complemented by a regional
ILUA. 1 3 8 A positive feature of the Native Title Act is that the parties seeking to
negotiate an I L U A can draw on mediation services provided by the Native Title
Tribunal. Given the level of conflict that m a y arise if land allocation and management
are considered, access to these services could be crucial. The insertion of native title
issues into the Northern Territory planning scene will inevitably be a catalyst for the
development of planning processes and the consideration of biodiversity conservation.

The inclusion of rhetoric about endangered species in existing plans and policies does
very little to dislodge the primacy of the development culture. That any mention is
m a d e of endangered species is primarily due to the persistence of a few scientists
employed in Northern Territory Government agencies w h o have a real desire to foster
greater respect for indigenous biota and to build more inclusive decision-making
processes despite the resistance of their employers. These scientists are n o w getting
greater support for their work with the establishment of the Cooperative Research
Centre for Sustainable Development of Tropical Savannas. T h e Northern and Central
Land Councils are also developing their o w n initiatives in regional land management. I
believe that these developments will build awareness of the issues associated with
biodiversity conservation and will eventually bring changes in both political culture and
law.

Insufficient attention has so far been given to the design of regional planning process i
the Northern Territory. While some of the plans discussed above claim to have arisen
out of a participatory process, the reality is that public participation has been limited
and Indigenous people, in particular, have not been adequately included. T h e model
provided by the Planning Act 1999 (NT) for participatory planning is poor. T h e right to
m a k e a written submission on a draft plan within 28 days is not a mechanism that is
well adapted to the needs of regional communities in the Northern Territory. T h e
Minister does have the discretion to hold a public hearing in relation to draft land use
objectives, but this m a y not suit people either. Achieving an inclusive planning process
that is open to the needs, values and goals of the community is simply not a goal of this
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legislation. Regional planning initiatives that have been more inclusive and community
based, such as the fire management plans, have occurred outside the existing legislative
framework. Attention must also be given to the relationship between issue-based
regional planning, such as that occurring in relation tofire,and a process to cover the
broader issues of bioregional planning.

Chapter 10

CONCLUSION
Drawing together the interdisciplinary perspective in Part I and the case study on
pastoral lands in Part II clarifies the meaning and importance of the idea of biodiversity
conservation. A small group of scientists in the United States m a y have devised the
term, but the idea has weight because it synthesises developments in thinking that arise
from a variety of disciplines and locations around the world. Biodiversity conservation
is an idea that captures a widespread and keenly felt concern about environmental
damage and reflects changing cultural values and attitudes in Western society. T h e idea
of biodiversity conservation is scientific, cultural and political.
Biodiversity is a relatively new way of describing nature that captures developments in
Western ecological knowledge. Firstly, scientists around the world have c o m e to a n e w
understanding of nature as complex, interrelated at a range of spatial and temporal
scales, and constantly changing in often unpredictable ways. Scientific research has
moved beyond a focus on species conservation to embrace the study of genetic diversity
and ecosystem management and health. Scientists in the Northern Territory have
embraced the idea of biodiversity and are studying ecological processes and
relationships at a landscape scale in addition to research focussed on individual species
and ecosystems. They have found that the rangelands of the Northern Territory have a
highly dynamic ecology adapted to extremes of climatic variability and resource
availability.

Secondly, scientists are deepening their knowledge of biodiversity loss and its causes.
For example, it is n o w k n o w n that species decline in the Northern Territory is widespread and spreading to the northern savannas. Ecosystem change has been dramatic in
some areas, and more subtle changes are n o w being identified across vast landscapes.
Scientists have discovered that species extinction and decline is often associated with a
number of processes operating at different spatial and temporal scales in complex ways.
Scientists continue to play a crucial role in noticing, quantifying and worrying about
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ecological change.1 Ensuring effective communication of this knowledge will be
crucial.2

Thirdly, the science has inevitably become fused with value-judgements about conservation priorities. Scientists are the main advocates for biodiversity conservation in the
Northern Territory. T o s o m e extent their values are still masked behind scientific
positivism, but this seems to be changing. A s discussed in Chapter 2, the assumption
that science can provide objective, value-free facts leading to compelling policy goals is
one of the weaknesses of the literature on biodiversity conservation. This is not only
true in relation to biodiversity conservation. Cotterrell suggests that positivist science
has provided continuous justification for numerous actions and policy of government.3
Fourthly, advocates of biodiversity conservation internationally, including scientists,
tend to take an holistic view of nature that includes humans. Biodiversity conservation
requires an approach that does not attempt to lock 'nature' away but rather focuses on
ways that humans can better adapt their behaviour to live within 'nature'. Ecologists in
the Northern Territory are at the forefront of this change in Western culture as they
have become increasingly aware of the ways that Indigenous people have managed their
environment and the extent to which m a n y species are dependent on that type of
management continuing. T h e dependence of m a n y species on a particular humangenerated fire regime is an important example. T h e Northern Territory pastoral lands
case study provides an excellent example of the importance and strength of the scientific developments behind the idea of biodiversity conservation.
Gunningham and Grabosky stress the accurate identification of policy goals as a crucial
step in the design of environmental policy and law.4 In Chapter 2 I have argued that
emphasis must be placed on the process of goal setting. Biodiversity conservation is
immensely broad in its potential scope. There are no straight-forward or
objective/scientific prescriptions as to h o w conservation of biodiversity is to be

In his history of environmentalism Grove notes that even rapid ecological change will not elicit
intervention without observation and interpretation: Grove R H , Green Imperialism: Colonial
expansion, tropical island Edens and the origins of environmentalism 1600-1860 (1995)
Cambridge University Press, Cambridge U K , 480.
Dovers S," Uncertainty, ecology, sustainability and policy" (1996) 5 Biodiversity and Conservation
1143,1151-1153.
Cotterrell R, The Sociology of Law: An Introduction (2nd ed 1992) Butterworths, London, 167-168.
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achieved. This makes it imperative that detailed policy goals are developed before the
introduction of n e w legislation and conservation programs. This step has been glossed
over in Australia's National Strategy for the Conservation of Biological Diversity and
not yet attempted in the Northern Territory. I have argued that the detailed goals of
biodiversity conservation should be context-specific and arise out of the needs, values
and knowledge of all those people with an interest in a place or region. Steele argues
that where issues of value are concerned, and where there are problems to be resolved,
decision-makers and regulators need the public to help improve the outcomes of
decision-making.5 I have discussed in Chapter 3 the tendency of existing policy and
law on biodiversity conservation to inappropriately privilege the values and priorities of
scientists over the diverse values present in the community.
I also argue in Chapter 2 that the process of goal setting must be guided by principles.
T h e role of principles in the creation of n e w rules and regulatory systems has been
recently emphasised in an international context by Braithwaite and Drahos. They argue
that principles evolve from the values and practices of a given community of actors and
propel action in a certain direction. Different actors will align themselves with different
principles. Principles can conflict and decision-makers must negotiate and assign
'weights' to the relevant principles in order to reach a decision on the appropriate
direction for action.6 In Chapter 2 I have suggested a set of principles that are
appropriate for biodiversity conservation in the Northern Territory context. Other
principles, such as equity, are incorporated into international law and national policy
and law, as discussed in Chapter 3. Ultimately, appropriate principles must be selected
by those actually involved in the process of goal setting and decision-making for biodiversity conservation in each context.

The pastoral lands case study demonstrates the need for biodiversity conservation goals
that take account of significant environmental and cultural differences. For example,
people living on the same pastoral property in the Northern Territory m a y value natural
resources in fundamentally different ways. The spiritual relationship of Indigenous
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people with their 'Country' and their totemic animals contrasts markedly with the
belief-systems of m a n y White pastoralists. Another cultural difference of significance
to conservation is the diversity of attitudes to feral animals a m o n g rangeland dwellers.
The environmental differences within the landscapes k n o w n as the 'rangelands' are also
great. This is reflected in the classification of the landscape into 'bioregions' by the
Parks and Wildlife Commission of the Northern Territory. The work of Morton et al
studying central Australia and that of John Woinarski et al in the tropical savannas has
demonstrated that conservation goals must be tailored to the peculiarities of each
bioregion. T h e necessity of protecting small, resource-rich refuges in the vast arid lands
of central Australia is an excellent example of a regionally-specific conservation goal.
The design of a context-specific goal-setting process for biodiversity conservation is
discussed below.

Biodiversity conservation is an idea born of social change and an idea that aims to
generate further change, both social and legal. A s discussed in Chapter 4, some of those
w h o have called the Northern Territory rangelands 'home' (the White pastoral lessees)
have done the most to waste and degrade it in the past. Biodiversity conservation could
be the idea that shifts these people into a new relationship with their h o m e environment.
At the m o m e n t , most of them have probably never heard of it. The spread of knowledge
will be one of the keys to biodiversity conservation.7 Love and respect for the environment grows out of understanding it well and is a powerful motivation for
conservation efforts.8 A certain amount of self-interest is also necessary to motivate
conservation action. This self-interest m a y c o m e from a love of the land, or it m a y be a
legitimate interest in a financial benefit. I have argued that the self-interested, long-term
commitment of pastoral lessees to caring for their country (and ours) is fundamental to
biodiversity conservation. T h e inclusion of Indigenous residents on pastoral leases in
biodiversity conservation will also be crucial.

Braithwaite J and Drahos P, Global Business Regulation (2000) Cambridge University Press,
Cambridge U K , 18-20.
Gunningham and Young refer to "Informational instruments" as one tool in a policy mix for
biodiversity conservation: Gunningham N and Young M D , "Toward Optimal Environmental
Policy: The case of Biodiversity Conservation" (1997) 24 Ecology Law Quarterly 243, 257. See
also Curran D, "The Conservation of Biological Diversity on Private Property in N S W " (2000)
17(1) EPU 34,44-46.
In his recent book Bonyhady charts the history of environmental concern in Australia. H e describes
the way an appreciation for Australia's environment catalysed the pursuit of environmental
protection: Bonyhady T, The Colonial Earth (2000) Melbourne University Press, Carlton South,
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Legal changes will be necessary to enhance the motivations for conservation. T h e law
relevant to conservation, land tenure and management must balance private and public
interests and provide the foundation for a culture of cooperation rather than coercion
and confrontation around conservation issues? A s with other areas of environmental
regulation, there is a need for a conceptual transition from an old to a n e w
environmental regulation regime; one that is adapted to the reality of a complex and
dynamic world in which all knowledge is contingent and open to challenge.10 Fiorinio
describes the need for a new "reflexive law" that is not based on hierarchy and control,
but rather a cooperative model in which government, industry and others share responsibility for setting and achieving policy goals.11 Reflexive law induces and supports
self-regulation towards sustainable behaviour.12
A number of findings emerge from this research about the problems in the existing legal
framework and the type of laws that will best support biodiversity conservation goals. A
key finding is that biodiversity conservation cannot be achieved by adding a few n e w
provisions to existing conservation law or by introducing a n e w biodiversity
conservation law as an overlay on the existing legal framework. T o be effective, law for
biodiversity conservation must relate to the processes that threaten and enhance biodiversity in each landscape. In the Northern Territory pastoral lands, the main threat to
biodiversity is the primary land use (pastoralism) as well as weeds, feral animals and
altered fire regimes. The case study demonstrates that traditional conservation law
which prohibits the killing of wildlife on private land has been ineffective because it
does not deal with the main threats to biodiversity. It has been accepted in the Northern
Territory that government-owned National Parks, while necessary, will never be
adequate to conserve biodiversity in the rangelands. Biodiversity conservation requires
a thorough rethinking of conservation laws as well as the entire legal framework of
property rights, land and biological resource use and management in each jurisdiction

Gunningham and Grabosky discuss the need to maximise the opportunities for win-win outcomes in
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and region. Effective law for biodiversity conservation must enable and encourage
active management of the landscape under pastoral tenure to control threatening
processes, promote ecosystem health and enhance biodiversity.

Neither the Commonwealth nor the Northern Territory Government have undertaken a
thorough review of the legislation that most affects biodiversity loss in the rangelands.
These are the laws relating to pastoral land tenure, feral animal, weed andfirecontrol.
N o n e of these Northern Territory laws have been amended to support biodiversity
conservation. The focus of legislative review has been conservation law. The Northern
Territory Government inserted a reference to biodiversity conservation into the
Territory Parks and Wildlife Conservation Act 1976 ( N T ) when it was amended in
2000. A narrow approach to conservation has been adopted in this Act that is
inadequate to address the nature of the problems. This is because the focus of the law
remains on prohibitive rules relating to species conservation. Other components of
biodiversity, such as habitat, are only to be considered as part of species conservation
efforts.13 T h e useful addition of n e w provisions for management programs and
cooperative management agreements are also unnecessarily limited by a species focus.
A species-by-species approach to conservation does not give the necessary attention to
ecological process, ecosystem management or the interrelationship between the various
components of biodiversity. A s discussed in Chapter 2, it was the deficiencies of a
species-by-species approach under the United States Endangered Species Act 1973 that
was one of the original catalysts for the idea of biodiversity conservation.14 A n d yet, a
similar approach still dominates Northern Territory and Commonwealth conservation
law. The Commonwealth's Environment Protection and Biodiversity Conservation Act
1999 also relies primarily on prohibitive rules and merely extends the protective
provisions to threatened ecological communities as well as species.15 This type of
legislation depends on rigorous and expensive efforts by government employees to
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research and list species, define their essential habitat, enforce the protective provisions
and carry out necessary management actions.16
The continued reliance on prohibitions in conservation law is necessary but not
sufficient to advance biodiversity conservation. Regulation of this type is necessary to
discourage destructive activity that m a y cause unacceptable levels of biodiversity
loss.171 agree with Farrier that there is basically no alternative to s o m e form of regulation if the objective is to minimise irreversible loss of biodiversity.18 H o w e v e r ,
prohibitions are not sufficient because they will not ensure appropriate long-term
conservation management.» Current conservation law can prohibit interference with an
endangered species or protect an area of essential habitat but this type of regulation only
restricts land use. It does not require active management. A s discussed in Chapter 5, the
threats to biodiversity in the Northern Territory rangelands are serious problems that
require very expensive, time consuming management over a long period of time,
possibly indefinitely. For example, there is a need to maintain a complex landscape
mosaic indefinitely through the active use offireto conserve biodiversity.20

The review of the legal framework relevant to biodiversity conservation in the Northern
Territory in Chapters 6, 7 and 8 reveals a number of further weaknesses. N o n e of the
laws examined are well adapted to support biodiversity conservation. For example,
instead of prohibitions on action, some laws rely on coercive c o m m a n d s backed up by
penalties to require landholders to undertake certain management actions. These
coercive laws include the Noxious Weeds Act 1962 ( N T ) and the provisions in the
Pastoral Land Act 1992 (NT) relating to feral animal control. T h e case study demonstrates that this type of law is unlikely to produce the best results for conservation. This
is primarily because the nature of the threats to biodiversity are such that they require
long-term cooperation between government agencies and landholders at a property and

16

Farrier D, "Policy Instruments for conserving biodiversity on private land" in Bradstock R A , Auld
T D , Keith D A , Kingsford TR, Lunney D, and Silverten D P (eds), Conserving Biodiversity: Threats
and Solutions (1995) Surrey Beatty and Sons, Sydney 337, 347. For a brief history of efforts to
implement provisions of this type in the Endangered Species Act 1973 (US) see Doremus H (2001),
above n 11, 57-66.
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Gunningham N and Young M D (1997), above n 8, 272-273; and Gunningham N and Grabosky P
(1998), above n 4, 330.
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Farrier D (1995), above n 17, 351.

19

Farrier D (1995), above n 17, 354; Gunningham N and Young M D (1997), above n 8, 274; and
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regional level. Enforcement of coercive laws, even as a last resort, might produce shortterm results but is also likely to breed resentment and lack of cooperation. Fear of
prosecution m a y not provide a sufficient incentive to undertake expensive and time
consuming pest control measures if a pastoral lessee does not have the personnel or
financial resources to undertake the task.21

The role of property rights has been highlighted by some legal writers as important for
biodiversity conservation.22 I argue that reframing and reallocating property rights is
essential for biodiversity conservation in the rangelands of the Northern Territory.23 A s
discussed in Chapters 4, 5 and 6, it was the granting of pastoral leases unlimited by land
management responsibilities that w a s the major cause of biodiversity loss. This
occurred in conjunction with the dispossession of Indigenous people for w h o m 'caring
for Country' has always been a primary concern. While attempts have been m a d e
recently to partially restore a balance of rights and responsibilities to pastoral lease
tenure in the Northern Territory, they have not succeeded in halting the loss of biodiversity. M a n y Indigenous communities in the rangelands are still without any
enforceable legal right to the use and enjoyment of their traditional lands.
Reframing of property rights in this context would primarily involve amending the
duties of pastoral lessees and clarifying the conditions of tenure established in legislation to encourage and require changes in land management that will support
biodiversity conservation. Land management conditions ought to be a fundamental
element of land tenure.24 T h e nature of pastoral land tenure, both historically and in the
present, has been flexible and adaptable to the public interest concerns of the times.
Pastoral leases share the advantages of other forms of licences, leases and permits in

21

Gunningham N and Grabosky P, (1998), above n 4,293, 391-394.
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See for example, Farrier D (1995), above n 17, 352-353; and Gunningham N and Young M D
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that they combine economic opportunity with tailored restrictions open to periodic
review.25 Reframing of pastoral land tenure to include nature conservation duties and
responsibilities occurred in the Northern Territory with the passage of the Pastoral

Land Act 1992 (NT).
The 1992 legislation changed the conditions of all existing leases to include land
management responsibilities. These n e w conditions, if rigorously enforced, could
significantly affect pastoral land use in favour of conservation. T h e Act states that the
Territory is not liable to pay any compensation as a result of the operation of these
provisions unless they amount to an acquisition of property, in which case just terms
compensation will be required.26 This is unlikely as there has been no acquisition of a
proprietary interest in land.27 If, in the future, such conditions were used to shut d o w n
existing operations equity considerations would indicate the need for s o m e form of
recompense.28
As discussed in Chapter 6, there are problems with the land management conditions that
were introduced in the Pastoral Land Act 1992 (NT). Firstly, they are so broad that they
place an inequitable burden on lessees. Secondly, they are unenforceable. A s Gunningh a m and Y o u n g have noted, in most circumstances there is a considerable gap between
the public interest in biodiversity conservation and the private interests of individual
landholders.29 Biodiversity conservation m a y well involve measures that go well
beyond what is necessary to maintain land condition for sustainable pastoral production.
Restrictive land management conditions have an important role in placing s o m e of the
cost and responsibility for conservation on lessees but they need to be carefully defined
and balanced by the use of financial support and other incentives.

jurisdictions see Gardner A, "Developing Norms of Land Management in Australia" (1994) 1(1)
AJNRLP 127, 155-156.
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A context-specific approach to biodiversity conservation would suggest that land
management responsibilities be negotiated at a regional and property scale. Broad
environmental duties and responsibilities in the Pastoral Land Act could be supplemented by n e w processes for negotiating more specific responsibilities under that Act
or other complementary legislation.

Farrier stresses the importance that these financial incentives be framed as payments f
management (stewardship payments) rather than compensation.30 Gunningham and
Grabosky suggest that compensation m a y be necessary to provide transitional assistance
in a situation where property rights are being redefined.31 T h e need for financial
support for conservation management has been recognised in laws relating to the
control of pest species, such as the Noxious Weeds Act 1962 (NT). However, there has
been a reluctance to pay pastoral lessees to protect and manage important habitat, even
though section 7 4 of the Territory Parks and Wildlife Conservation Act 1976 (NT) has
made this an option since 1992.32

This reluctance to use section 74 of the Territory Parks and Wildlife Conservation Act
1976 ( N T ) is unfortunate, because voluntary, cooperative agreements with landholders,
supported by 'stewardship' payments to cover some or all of the cost of conservation
management, are one of the most useful tools for pursuing biodiversity conservation.33
They are a flexible legal tool that can be adapted to local cultural and environmental
circumstances and can be reviewed in response to environmental change. In the arid
zone such agreements could be used to protect small refuge areas on pastoral leases. In
the tropical savannas the agreements might cover whole properties and relate to fire,
feral and weed management. T h e negotiation process would provide an opportunity to
share knowledge and closely define responsibility for the management of specific areas.
There is an opportunity to determine an equitable sharing of the costs of such manage-
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ment and reducing the role of government employees in the direct m a n a g e m e n t of
remote areas. There is also an emphasis on cooperation rather than coercion, and action
rather than prohibition.
The land management conditions and conservation duties in the Pastoral Land Act 1992
( N T ) are unenforceable because there is no agreed environmental baseline and n o
process in the legislation for setting one. I have argued in Chapter 6 that setting such a
baseline involves value judgements and that because of this it is inappropriate that they
are determined in isolation by scientists and/or bureaucrats. This issue again highlights
the crucial need to incorporate a process for defining context-specific goals for
biodiversity conservation as an element of any legislative response. Ideally this process
would be linked to, or part of a process for determining, land care responsibilities. Both
of these processes need to be integrated with regional land use planning.
I have suggested that property rights need to be reallocated as well as reframed. This
would involve a review of existing leases in the context of a regional planning process.
The review would consider land tenure boundaries in their environmental and cultural
context. T o achieve biodiversity conservation there m a y be a need to redraw property
boundaries to excise important areas for conservation or convert whole properties to
National Parks or other types of protected area. In the Northern Territory rangelands it
m a y also be appropriate to consider diversification into other land uses with a less
damaging impact on biodiversity than pastoralism. Compulsory acquisition (with
appropriate compensation) of all or part of some existing pastoral leases m a y be
necessary. The flexibility in tenure allocation once facilitated by the use of fixed term
pastoral leases has been largely lost in the Northern Territory with the conversion of
m a n y leases to perpetual tenure.

The 1991 Gulf Region Land Use and Development Study, discussed in Chapter 9,
demonstrated the reluctance of the Northern Territory Government to reallocate
property rights in a way that supports conservation. Evidence was presented in Chapter
5 that biodiversity loss will continue unless pastoralism is halted in some areas. Holmes
has been a strong advocate for flexibility in land tenure in the rangelands, and diversification involving multiple users all with defined legal rights to land and resource use,
but none with exclusive possession. The High Court's decision in The Wik Peoples v
State of Queensland34 finding that native title and pastoral lease tenure can coexist,

33

Gunningham N and Young M D (1997), above n 8, 259-273; Curran D (2000), above n 8, 57.

34

The Wik Peoples v State of Queensland (1996) 187 C L R 1.

ch 10 Conclusion

323

enhanced this approach. Holmes suggests a coordinated restructuring of tenures at the
regional level with a goal of equitable allocation of rights to land and biological
resources.35 T h e potential for native title claims mandates that equity and inclusiveness
be key considerations in any process relating to rights in these lands.

Holmes also suggests that a reallocation process should extend beyond property rights
to include rights to use the biological resources on pastoral lease land. In the Northern
Territory pastoral lands the right to use some indigenous species commercially has
recently been allocated for the first time. I do not believe that a conservation outcome
can be assumed once a species has a market value, as has been the case with some of
the programs developed in the Northern Territory, such as the commercial use of
crocodiles and cycads on pastoral lease land. T o be supportive of biodiversity conservation it is necessary that rights to use indigenous species commercially are balanced with
conservation responsibilities relating to both the species and the habitat or ecosystem of
which it is a part. A s discussed in Chapter 8 Section II, there has been an initiative of
this type, relating to Red-Tailed Black Cockatoos which links commercial use with
conservation management agreements.

It is also essential that programs for the commercial utilisation of wildlife are integrat
with other aspects of land use and management. For example, conservation goals would
be frustrated and a great inequity could result if commercial utilisation programs
competed with the subsistence use of wildlife by Indigenous people on pastoral lease
land. While current Northern Territory Government policy emphasises the role of
pastoral lessees as participants and beneficiaries of such programs, it m a y be most
beneficial to biodiversity conservation if Indigenous residents on pastoral leases are
encouraged to begin commercial utilisation of wildlife. These people currently have few
rights in resources and few economic opportunities but m a y have the ecological
knowledge and long term commitment to land care necessary to m a k e such programs
successful.
Regional reallocation or renegotiation of rights in land and biological resources in
support of biodiversity conservation is a huge task and one that m a y face significant
cultural barriers. L a w and administration in the Northern Territory are still very m u c h
affected by the colonial past. Colonial culture in the Northern Territory has yet to fully
m a k e the transition from 'land grab' to 'land care'. This is still the northern frontier
where insecurity and fear a m o n g the colonial population, particularly in relation to
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'Aboriginal land rights', continues to affect land administration and policy design. This
colonial, frontier culture has also driven greedy exploitation and wildly unrealistic
development proposals. T h e tension between those w h o want to conserve natural
resources and those w h o want to exploit them for short-term profit will continue. This
conflict must be faced squarely rather than hidden behind rhetoric and glossy pictures in
policy documents. It must also be faced in a creative w a y rather than by resort to the
heavy-handed use of state power.
The legal recognition of native title has provided an important catalyst for further
change in the legal framework. A s discussed in Chapter 7, the likelihood of native title
claims over pastoral lease land in the Northern Territory m a y provide n e w opportunities
for biodiversity conservation by stimulating cross-cultural communication and
education.36 T h e Native Title Act 1993 (Cth) encourages a culture of negotiation and
mediation to achieve workable coexistence of Indigenous peoples and pastoralists. T h e
recognition of native title is also a step towards a legal pluralism that complements the
moral pluralism or contextual environmental ethics advocated in Chapter 2 as necessary
for biodiversity conservation.37 The Northern Territory has been at the forefront of the
de facto recognition of Indigenous legal systems, even prior to the recognition of native
title, with the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth). O n inalienable 'Aboriginal Land' held under this Act most of the decision-making power in
relation to land management has been returned to Indigenous people to be exercised
according to Indigenous law. Colonial law will also n o w accord legal status to s o m e
Indigenous decision-making where native title is found to exist on pastoral leases.
As discussed above, the renegotiation of land management responsibilities and a fresh
look at resource allocation should occur in the context of an inclusive process that aims
to address conflicts and seek shared goals and principles to guide biodiversity
conservation. This is w h y I have placed emphasis on regional planning processes as a
foundation for biodiversity conservation. The type of regional planning that would be
appropriate as a starting point for biodiversity conservation has not yet been used in the
Northern Territory. It would be similar to what White describes as an '"ecosystem
approach" to strategic planning. Strategic planning creates a vision or desired outcome
through a participatory process. A n ecosystem approach involves a high level of
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integration that transcends compartments established by existing legislation and
considers environmental, economic and social factors equally in decision-making.38
This type of planning could provide a framework for secondary processes dealing with
specific land management responsibilities of resource users, the determination of
context-specific land health baselines and, if appropriate, local land use planning.

Rather than the bureaucratic model of planning that is current favoured in the Northern
Territory, a participatory, consensus-based planning process will generate the best
outcomes for biodiversity conservation. In the pastoral lands of the Northern Territory a
high level of cooperation will be required over a long period of time between government and resource users and within local communities to successfully tackle such
problems as feral animal and weed management and the adoption of an appropriate fire
regime.39 A consensus-based approach will foster such long-term cooperation. A
participatory approach will also generate solutions that have significant legitimacy and
are more easily implemented. 40 T h e participation of a range of parties, including
government, in the negotiation of Indigenous Land Use Agreements m a y catalyse the
development of a n e w form of participatory, strategic planning in the Northern
Territory.41

It may be the case that deep divisions among participants in planning will make the
generation of consensus around goals and principles difficult.42 This is quite likely in
areas of the Northern Territory that have a history of conflict between pastoralists and
Indigenous people. This is where mediation and other forms of conflict resolution m a y
be appropriate. T h e mediation services provided by the Native Title Tribunal, discussed
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in Chapter 7, m a y provide a model that could be extended to strategic planning or other
goal-setting processes.43 If consensus cannot be reached in a reasonable time frame it
m a y be appropriate for government to take responsibility for formulating and implementing strategic, regional plans, at least on an interim basis. A n alternative m a y be the
model adopted in the n o w unused Resource Assessment Commission

Act 1989 (Cth)

where a panel of government appointed expert Commissioners weigh the evidence
presented by all interested parties and exercise judgement as to the best approach to be
taken.44
If a consensus model were adopted for strategic planning the community might also be
motivated to make government and landholders accountable for fulfilling their responsibilities.45 Ideally, the public should have a role in enforcement of the laws relating to
land and biological resources. This would reflect the public interest in biodiversity
conservation. While stopping short of allowing civil enforcement proceedings such as
those available under section 25(1) of the Environmental Offences and Penalties Act
1989 ( N S W ) , the new, broader appeal rights in the amended Territory Parks and
Wildlife Conservation Act 1976 (NT) are a step in the right direction. The possibility of
'third party' appeals and citizen proceedings to restrain any breach of the Act should
also be extended to the Pastoral Land Act 1992 ( N T ) and other land management
legislation.46
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Part II of the thesis reveals that the social, economic and environmental considerations
relevant to biodiversity conservation cannot be separated and must all be considered in
strategic planning and land management. For example, there is clearly a relationship
between the economy of pastoral production and biodiversity loss. The Pastoral Land
Act 1992 ( N T ) includes both economic and environmental goals in the objects of the
Act without assigning any priority between them. A s discussed in Chapter 6, I do not
believe that this is inappropriate.471 have argued in Chapter 2 that the values and principles of all parties affected by an issue are relevant. However, what is missing from the
Pastoral Land Act are links to processes for considering these diverse values in a
regional or local context. Marrietta emphasises that it is essential to have a process in
which participants justify their values and principles in a particular context. S o m e
positions m a y be supported with evidence and sound arguments and others m a y not.48
Compromises m a y then be negotiated. If transparency and trust are adequate, consensus
on goals for biodiversity conservation m a y emerge.

The study of pastoral lands demonstrates that participatory planning processes are
beginning to emerge in the Northern Territory. The process of 'Integrated Catchment
M a n a g e m e n t ' in the M a r y River region and the development of regional fire
management strategies in the Victoria River District and Western A r n h e m Land are not
without their flaws, but they have brought government agencies together with a wide
range of stakeholders in flexible, participatory planning processes that aim to be
ongoing and linked with implementation. However, their existence is not yet reflected
in the relevant legislation. The negotiation of Indigenous Land Use Agreements under
the Native Title Act 1993 (Cth) also opens the ways to such planning processes, but it is
not clear h o w these agreements will be linked with Northern Territory law and
administration.
Creative, context-specific solutions that are open to frequent review and adaptation to
changed circumstances will be necessary for biodiversity conservation. W h a t is
required is a process similar to the legal framework for adaptive management described
by lies. It would be a process whereby policy-makers build a framework in which m a n y
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different parties (agencies, local communities, environmental and industry groups and
managers) can interact to generate shared learning based on experience, observation and
argument. A s lies points out, the law has traditionally imposed 'top-down', centralised
structures that rely on static prescriptions of controls. This inhibits an adaptive
management approach that "emphasises direct experimentation with policy initiatives,
learning from experience and systematically adapting strategies in response to what is
learned."49 Instead, law could be used to create a framework for an adaptive regional
planning process.50 However, it is not yet clear what legal status would attach to plans
produced from such an adaptive approach. A s discussed in Chapter 9, planning is only
useful if it affects decisions about land use and management. Gardner asserts that it is
essential that regional planning strategies be given some real legal effect.51

The current legal framework in the Northern Territory lacks the integration necessary
for biodiversity conservation. There is a profound lack of integration between
conservation, planning, land tenure and land management laws. For example, since the
inclusion of land management duties and conditions in the Pastoral Land Act 1992
(NT), lessees and land administrators are required to consider conservation issues, and
yet there is no process referred to in the legislation that links this Act with the Territory
Parks and Wildlife Conservation Act 1976 (NT). There is no clear link between
planning and legislative review, land administration and ongoing land management. For
example, while recovery plans m a d e under the Environment

Protection and

Biodiversity Conservation Act 1999 (Cth) m a y set goals for species conservation there
is no process or legal tools to ensure that plans are implemented. There is also no
feedback loop between planning and implementation that would ensure that conservation measures can be adapted to respond to cultural, economic and environmental
change. Gardner has observed that the "ultimate goal of integrated natural resources
management is to create an administrative framework capable of preparing and implementing a coherent, holistic and authoritative set of plans for the management of natural
resources."52 H e reviews existing administrative frameworks in a number of Australian
jurisdictions and notes that each State is progressing with the development of
integration processes with a focus on regional/catchment management. S o m e are non-
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statutory and some have statutory support. T h e reform of complex existing legislative
and administrative arrangements to create regional structures and processes for
integrated planning and management will be crucial to the success of biodiversity
conservation.

Models are developing in other Australian jurisdictions that respond to these issues in a
variety of creative ways. For example, in northern Queensland the development of the
Cape York Land U s e Strategy triggered the negotiation of the Cape York Land Use
Heads of Agreement, promoted as an act of regional reconciliation between pastoralists,
conservation groups and Indigenous people. The regional planning process is continuing with the Commonwealth-funded Cape York Natural Heritage Trust Plan which
provides an umbrella for the preparation of ten strategies, including plans relating to the
control of feral animals and weeds, rare and threatened species assessment and
recovery, and pastoral property planning. T h e Cape York Property Planning Process,
which forms part of one of these strategies is an innovative approach to pastoral
property planning that seeks to strike a balance between production, conservation, as
well as Indigenous and non-Indigenous community aspirations. It is designed to provide
a catalyst for improved relationships and lay the foundations for more fully cooperative
land management systems. All stakeholders undertake to take part in the process on a
voluntary basis. Implementation is supported by a Tenure Resolution Group that is
charged with suggesting answers to tenure issues.53

There is no doubt that biodiversity conservation fundamentally challenges traditional
approaches to nature conservation and environmental law. It demands that conservation
no longer be separated from issues associated with land ownership and industry
development. Rather than the imposition of a science-led and bureaucratically applied
'green' agenda, it demands a "struggle for more representative ways of interpreting the
world and defining the possible relationships between humans and nature."54 It is
undeniable that biodiversity conservation will also require a significant commitment of
public funds. However, if priority is given to determining context-specific conservation
goals that tackle the underlying threats to biodiversity, it m a y not be as expensive as
implementing current conservation policy that focuses on ad hoc species conservation.
Reconciliation with Indigenous people, diversification of land use, n e w learning and a
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stronger sense of regional community are all possible side benefits of biodiversity
conservation. These benefits are already emerging in the Northern Territory as
motivated individuals initiate innovative land management and planning projects. Legal
change is urgently needed to keep pace with and support these opportunities for
biodiversity conservation.
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